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_ _ _ CITIZEN PARTICIPATION IN THE
The Delaware Register of Regulations is an REGULATORY PROCESS

official State publication established by authority

of 69 Del. Laws, c. 107 and is published on the pelaware citizens and other interested parties
first of each month throughout the year. may participate in the process by which

_ _ _ administrative regulations are adopted, amended

The Delaware Register will publish any or repealed, and may initiate the process by which

regulations that are proposed to be adopteghe validity and applicability of regulations is
amended or repealed and any emergen@etermined.

regulations promulgated.

_ _ _ Under 29 Del.C. 810115 whenever an
The Reglster will also pUblISh some or all Ofagency proposes to formu|ate’ adopt amend or

the following information: repeal a regulation, it shall file notice and full text
_ of such proposals, together with copies of the

* Governor’s Executive Orders existing regulation being adopted, amended or

« Governor’s Appointments repealed, with the Registrar for publication in the

* Attorney General's Opinions in full text  Register of Regulations pursuant to §1134 of this
* Agency Hearing and Meeting Notices title. The notice shall describe the nature of the

* Other documents considered to be in thgyroceedings including a brief synopsis of the
public interest. subject, substance, issues, possible terms of the
agency action, a reference to the legal authority of
the agency to act, and reference to any other
CITATION TO THE regulations that may be impacted or affected by
DELAWARE REGISTER the proposal, and shall state the manner in which

persons may present their views; if in writing, of

_ The Delaware Register of Regulations ishe place to which and the final date by which such

cited by volume, issue, page number and date. Afews may be submitted; or if at a public hearing,
example would be: the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not

be scheduled less than 20 days following

1:1Del. R.35 - 37 (July 1, 1997) refers to puplication of notice of the proposal in the

Volume 1, Issue 1, pages 35 - 37 of the DelawarRegister of Regulations. If a public hearing will

Register issued on July 1, 1997. be held on the proposal, notice of the time, date,
place and a summary of the nature of the proposal
shall also be published in at least 2 Delaware
newspapers of general circulation; The notice
shall also be mailed to all persons who have made

SUBSCRIPTION INFORMATION timely written requests of the agency for advance

notice of its regulation-making proceedings.

The cost of a yearly subscription (12 issues) The opportunity for public comment shall be
for the Delaware Register of Regulations isheld open for a minimum of 30 days after the
$100.00. Single copies are available at a cost gfoposal is published in the Register of
$9.00 per issue, including postage. For mor&egulations.At the conclusion of all hearings and
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after receipt within the time allowed of all written no judicial review of a regulation is available

materials, upon all the testimonial and writtenunless a complaint therefor is filed in the Court
evidence and information submitted, together withwithin 30 days of the day the agency order with
summaries of the evidence and information byespect to the regulation was published in the
subordinates, the agency shall determine wheth&egister of Regulations.

a regulation should be adopted, amended or
repealed and shall issue its conclusion in an order
which shall include: (1) A brief summary of the

evidence and information submitted; (2) A briefc| OSING DATES AND ISSUE DATES

summary of its findings of fact with respect to th
evidence and information, except where a rule g'f:OR THE DELAWARE REGISTER OF

procedure is being adopted or amended; (3) A REGULATIONS
decision to adopt, amend or repeal a regulation or
to take no action and the decision shall be

supported by its findings on the evidence and ISSUE DATE CLOSING DATE CLOSING
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information received; (4) The exact text and TIME
citation of such regulation adopted, amended or - - - - - - - - — — — — — — — -
repealed; (5) The effective date of the order; (6) NoveEMBER1 OCTOBER15 4:30P.M.

Any other findings or conclusions required by the
law under which the agency has authority t0 act; peceveer1 NOVEMBER 15— 4:30P.M.
and (7) The signature of at least a quorum of the

agency members. JANUARY 1 DECEMBER15  4:30P.M.

The effective date of an order which adopts, EzpruarRY 1 JNUARY 15 4:30P.M.
amends or repeals a regulation shall be not less
than 10 days from the date the order adopting, \arcH 1 FEBRUARY 15  4:30P.M.
amending or repealing a regulation has been pub-
lished in its final form in the Register of Regula-
tions, unless such adoption, amendment or repeal

qualifies as an emergency under §10119. DIVISION OF RESEARCH STAFF:

Any person aggrieved by and claimi_ng the Wiliam S. Montgomery, Director,
unlawfulness of any regulation may bring anpjyision of Research;McDonald T. Coker,
action in the Court for declaratory relief. Deputy Director; Kathleen K. Amalfitano

) ) Secretary; Walter G. Feindt, Legislative

No action of an agency with respect t0 théayorney: Jeffrey W. Hague Registrar of

making or consideration of a proposed adoptionzegulations; Maryanne McGonegal Research
amendment or repeal of a regulation shall be S“Qtnalyst' Ruth Ann Melson, Legislative

ject to review until final agency action on the pro- jprarian: Deborah J. Messina, Print Shop
posal has been taken. Supervisor;Deborah A. Porter, Administrative

Secretary; Virginia L. Potts, Administrative

When any regulation is the subject of amagsistant; Don Sellers, Printer; Thom Shiels
enforcement action in the Court, the lawfulness of ggisiative Attorney; Marguerite P. Smith

such regulation may be reviewed by the Court asgpjic |nformation Clerk:Mary Jane Starkey,
defense in the action. _ . Senior Secretary; Marvin L. Stayton, Printer;
Except as provided in the preceding sectionggchelle Yerkes Senior Secretary.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promubated Undelined text indicates new text.
Language which is strikenthroudh indicates text being deleted.

Proposed Regulatians

Under 2 Del.C. 810115 whenever an agency proposedo formuate, adopt, amend o repeal aregulation, it stall file
notice and full text of such propcsals, together with copies of the existing regulation being adopted, amendedor repealed, with
the Registrar for pulication in the Register of Regulations pursuant to 81134 of thistitle. The ndice shall describe the nature
of the proceedings including a brief synopsis of the subject, substance, issues, passible terms of theagency action, a reference
to the lega authority of the agercy to act, and reference to any other regulations that may be impacted or dfected by the
proposal, and shall state the manerin which persons may present their views; if in writing, of the place to which and thefinal
date by which such views may be submitted; or if at a pwlic hearing, the dite, time and pace of the hearing. If a public
hearing is to be held, such pulic hearing shall not be scheduled less than 20 days following publication of notice of the
proposal in the Register of Regulations. If a public hearing will be held on the propaosal, naotice of thetime, date, place and a
summary of the nature of the proposa shdl also be pulished in at least 2 Delaware newspapers o genera circulation; The
notice shall aso be maled to all persons who have made timely written requests of the agercy for advance ndice o its
regulation-makng praceedings.

DEPARTMENT OF notify the Board office at (32) 739-4%22, extension 204
ADMIN ISTRATIVE SERVICES TABLE OF CONFENTS
DiVISION OF PROFESSONAL REGULATION
BOARD OF COSMETOLOGY AND BARBERING . . Page
Statuory Authaity: 24 Delaware Code 2@:!0” ; - [T)emomatwsk e ;
: - ection 2 - Temporary Wor mits

Section 3714 (3) (24 B1. C. 37143)) Section 3 - Instructor Curiiculum for Barbering and

Cosmetology 3

The Delaware Board of Cosmetology ard Barbering

propcse to revise curent Rues and Regulations in Section 4 - Instructor Reqirements 3
accordance with 29 Del.C. 10111 et. seq And 24 De.C. Sect!on S RECI-prOCIty Requirements 4
) Section 6 - Equipment for Cosmetology and
5106. The purposes of the proposed changes are to: (1) add Barbeing Schals 4
t!me frames for completllng apperticeshps; (2) reAre  Sertion 7- Equipment for Nail Technology Schools 5
licersees to ensure their employees are apropriately . .
. ) . : . Section 8 - Equipment for Electrology Schools 5
licersed; (3) clarify the dbcuments which must be submitted . . L
; . o ; Section 9 - Course outline for Aesthetician 6
when applying for licensure; (4) adopt Division of Pulic . . .
. . Section 10 - Equipment for Aesthetics Schools 6
Health and National Interstate Council (NIC) standards . o
. : . . - Section 11 - Regstration o Salons and Schods 6
concerning helth, safety and infection controls; (5) limit the ; . : : .
. . . o Section 12 - Apprenticeship - Nail Technician 7
use of eectric ndl files and dills and prohbit the use of : : .
: Section 13 - Transfer of Ndl Technician
lase technology for hair remowa; ard (6) renumber and
. Hoursto Cesmetology Progamns 7
reforma the Rulesto make them easier to use. Sertion 14 - Licensure Regtirements 8
A public hearing will be held Monday, October 26, . . req
i . Section 15 - Foreign Diplomas 8
1998 a 9:00 am. in the Cannon Bldg., Corference Room A, : o .
Section 16 - Health and Sanitation: Electric
861 Slver Lake Blvd., Dover, Delaware. .
Nail Files and Laser Technology 8

Anyone dsiring a copy of the propoed rues ad
regulation may obtain some from the Board dffice, Division
of Professiond Regulations, Cannon Bldg., Sute 203 861
Silver Lake Blvd., Dover DE, 19904. Written commerts
should be submittedto the Board office at the above addess
on or before October 30,1998 Those individuals wishing to
make aal comments at the puldic hearing are requested to

* The abow page numbers refer to the original
document, not to the Regster of Regulations
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DELAWARE BOARD OF COSMETOLOGY AND Section 3 - _Instructor Curriculum for Barbering and
BARBERING Cosmetology

RULES AND REGULATIONS
[ll. 24 Del. C. Subsection 5106 (13). Instructor Curriculum

Section 1 - Demonstrations for Barbering and Cosmetology
—24DPel-C—Subsection-5103 {1 Pemonstrations 3.1 COURSE OUTLINE - INSTRUCTOR 500 HOURS
1.1 Licensed professionals from other states may consuBUBJECT MATTER MINIMUM
with an individual from this state on new technigues, new CLOCK HOURS
trends, new products and equipment knowledge provide@rientation 50
they contact the Board of Cosmetology and Barbering anBractical Laboratory Management 200
apply for a work permit. This would also apply to consultingClassroom Teaching and Management 200
in a trade show. The work permit will be good only for Theory and Testing 50
thirty (30) days within a calendar year.
(24 Del.C. Subsection 5103 (1) 3.2COURSE OUTLINE - INSTRUCTOR 250 HOURS
Section 2 - Temporary Work Permits SUBJECT MATTER MINIMUM
H- 24 DPBel—E—Subsection5106—(A-TFemperary—Werk CLOCK HOURS
Permits Orientation 25
Practical Laboratory Management 100
2.1 Temporary work permits will be issued to an applicantClassroom Teaching and Management 100
who is eligible for admission to the cosmetology, nailTheory and Testing 25

technician, barbering or electrology examination with the

appropriate fees paid. The purpose of a temporary wori4 Del.C. Subsection 5106(13)
permit is to allow an otherwise qualified applicant to practice

pending the applicant’s scoring of a passing grade on th8ection 4 - Instructor Requirements

examination. M- 24—Del—E—Subsection—5106—(13)y—Instructor
Reguirements

2.2 A temporary work permit is valid for thirty (30) days

past the next available examination date. 4.1 Any licensed cosmetologist or barber who has

successfully completed a course of 500 hours in teacher
2.3 The holder of a temporary work permit for cosmetologytraining in a registered school of cosmetology or barbering
shall practice under the supervision of a licensedas specified in Paragraph IIl); bas at least two (2) years
cosmetologist, barber, cosmetology or barber instructor.  experience as an active licensed, practicing cosmetologist or

barber, supplemented by at least 250 hours of teacher
2.4 The holder of a temporary work permit for nail training in a registered school of cosmetology or barbering
technology shall practice under the supervision of a licensehs specified in Paragraph I1).
nail technical, cosmetologist, or cosmetology instructor.

4.2 Proof of educational documentation from registered
2.5 The holder of a temporary work permit for barberingschool of cosmetology or barbering for specified hours of
shall practice under the supervision of a licensed barbetgacher training.
cosmetologist, cosmetology or barber instructor.

4.3 Experience shall be documented by a notarized statement
2.6 The holder of a temporary work permit for electrologyfrom the current or previous employers for at least two (2)
shall practice under the  supervision of a licensedjears experience as an active licensed practicing
electrologist or electrology instructor. cosmetologist or barber.

2.7 A temporary work permit for reciprocity will be issued to (24 Del.C. Subsection 5106 (13).
an applicant who meets or exceeds all the requirements for

the State of Delaware—as—reguired-in-Subseetion510D. Section 5 - Reciprocity Requirements
Del.C. Subsection 5106 (7)

V. 24 Del. C. Subsection 5109 (a). Reciprocity
Requirements
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51 Any applicant from a state with less stringentminimum, the following equipment:
requirements than Delaware, would be required to provide a 1. (4) Manicure tables and chairs.

notarized statement from a present or prior employer(s) 2. (4) Manicure lights.
testifying to work experience in the field for which the 3. (1) First Aid Kit.
applicant is seeking a license in Delaware for a period of one 4. (1) Pedicure basin and stand.
year before making application. 5. (1) Covered Waste Container.
6. (1) Closed storage cabinet for soiled linen.
Reference-Subseetion-5106ection 2for temporary work 7. (1) Closed towel cabinet for clean linen.
permit. 8. Clean linen.
(24 Del.C. Subsection 5109(a) 9. (1) Container for sterile solution for each manicure
table.
Section 6 - Equipment for Cosmetology and Barbering  10. (1) Bulletin board with dimensions of at least 2 feet
Schools by 2 feet.

11. (1) Chalkboard with dimensions of at least 4 feet by
VI. 24 Del. C. Subsection 5117 (a). Minimum Equipment 4 feet.
for Cosmetology and Barbering Schaools 12. Attendance Records.

13. Reception Desk.
6.1 A school enrolling up to 25 students shall have, at a 14. Proper Ventilation.

minimum, the following equipment: 15. (4) Dry Sterilizers.
1. (4) Shampoo basins. 16. (4) Wet Sterilizers.
2. (8) Hair dryers. 17. Dispensary.
3. (4) Manicure tables and chairs.
4. (4) Dry sterilizers (sanitizers). 7.2 For each additional nail technician, equipment and
5. (4) Wet sterilizers (sanitizers). supplies shall be increased so that each nail technician can
6. (6) Dozen permanent wave rods. render services safely and efficiently. (24 Del C. Subsection
7. (2) Reclining chair with headrest 5117 (a)
8. (1) Mannequin per student.
9. (12) Work Stations. Section 8 - Equipment for Electrology Schools
10. Mirrors and chairs.
11. (1) Locker for each student. VH—24-Del-G--Subsection- 51 7-(aMinimum-Equipment
12. (4) Closed containers for soiled linen. foerEleetrology-Seheols

13. (3) Closed waste containers.
14. (1) Container for sterile solution for each manicureB.1 A school enrolling up to 2 students shall have, at a

table. minimum, the following equipment:

15. (1) Bulletin board with dimensions of at least 2 feet 1. (1) Epilator (Short Wave or Blend) Needle type
by 2 feet. only.

16. (1) Chalkboard with dimensions of at least 4 feet by (1) All purpose chair or lounge.

2
4 feet. 3. (1) Magnifying lamp (wall mounted or on a stand).
17. (1) Cabinet for towels. 4. (1) Tweezers for each student.
18. An arm chair or usable table and chair for each 5. (1) Movable table for the epilator.
student in the theory room. 6. (1) Adjustable stool on wheels.
19. (3) Timer clocks. 7 All needles used for treatment must be disposable

20. Attendance records. type only
21. (1) Soap machine. 8.  Sterilizing materials and rubber gloves.
22. (1) Textbook for each student. 9. (1) Textbook for each student.

(24 Del.C. Subsection 5117 (a) (24 Del. C. Subsection 5117(a)

Section 7 - Equipment for Nail Technology Schools Section 9 - Course Outline for Aesthetician

VII. 24 Del. C. Subsection 5117 (a)._Minimum Equipment IX. 24 Del. C. Subsection 5132 (a).__Course Outline for
for Nail TechnologySchools Aesthetician

7.1 A school enrolling up to 25 students shall have, at a
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9.1 SUBJECT MATTER CLOCK HOURS Heensednaittechnician-eralicensed-cosmetologist.

Personal Development 10

Health and Science 65 12.1 Any person applying for licensure as a cosmetologist or

Hygienic Provisions 15 barber through apprenticeship must complete the necessary

Consultation and Record Keeping 30 apprentice hours in not less than eighteen (18) months and

Machines, Apparatus, Including Procedures 25 not more than 48 months.

Related Skin Care Procedures 15

Makeup and Color 30 12.2 Any person applying for licensure as a nail technician

Business Management and Sales Practice 10 through apprenticeship must complete the necessary

Clinic and Practice 100 apprentice hours in not less than six (6) weeks and not more

TOTAL MINIMUM HOURS 300 than 24 months.

(24 Del.C. Subsection 5132(a) 12.3 Any person applying for licensure as an electrologist
through apprenticeship _must complete the necessary

Section 10 - Equipment for Aesthetics Schools apprentice hours in not less than fifteen (15) weeks and not

more than 36 months.
X. 24 Del.C. Subsection 5130 (a). Minimum Equipment for
Aesthetics Schools 12.4 Any person applying for certification as an aesthetician
through apprenticeship _must complete the necessary
10.1 A school enrolling up to 2 students shall have, at apprentice hours in not less than fifteen (15) weeks and not
minimum, the following equipment: more than 36 months.
1. (1) Complete set of skin care equipment as follows:
Steamer - Brush Unit - Vacuum Spray -Galvanic - Highl2.5 On written application to the Board prior to completion

Frequency Unit. of the apprenticeship, the Board may grant extensions to
2. (1) All purpose chair or lounge. these time frames for good cause shown.
3. (1) Magnifying lamp (wall mounted or on a stand).
4. (1) Adjustable stool on wheels. 12.6 Applicants for licensure as nail technician may
5. Sterilizing materials and rubber gloves. apprentice _under the supervision of either licensed nalil
6. (1) Textbook for each student. technician or a licensed cosmetologist.

(24 Del.C. Subsection 5130(a) (24 Del.C. Subsection 5107)

Above Rules and Regulations effective on 8/29/94
Section 13 - Transfer of Nail Technician Hours to
Section 11 - Registration of Salons and Schools Cosmetology Programs

XI. 24 Del.C. Subsection 5117 XH-—24-Del-C—Subsection-5107Fransferability of Nail
FechnicianHours t€oesmetology-Programs

111 A person licensed by the Board as a cosmetologist,

barber, electrologist, nail technician or instructor shall notL3.1 Apprentice nail technician hours earned totaling 250

work in a beauty salon, barbershop, nail salon, electrologgnay be transferred and applied to an apprentice cosmetology

establishment, school of cosmetology, barbering, naiprogram totaling 3,000 hours. Public/private student nail

technology, or electrology unless this establishment has thechnician hours earned totaling 125 may be transferred and

certificate of registratior-required-by-Subsection-5117. applied to a public/private cosmetology school curriculum
totaling 1,500 hours.

(24 Del.C. Subsection 5117)
Section 11 effective on 12/28/8#eve—RegulationXt (24 Del.C. Subsection 5107)
effective-en12/28/94 Section 12 and 13 effective October 30, 1996

Abeveregulations-effectiveon-October36:1996

Section 12 - Apprenticeship and Supervision
Section 14 - Licensure Requirements

X 24-DBel—S—Subsecton—5107—Apprenticeship—and
Supervision-of Nail Technieians 14.1 Each licensee licensed by the Board and each registered
person, form corporation or association operating a beauty

NaiFechnicians—May-apprentice-underthe-supervision of aalon, barbershop, nail salon, or electrology establishment
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shall be responsibe for ensuring that all of its empbyee
requiring a license are licensed in Delaware prior to the

16.4 The use of laser technology for hair removal is not work

commencement of employment.  The licensee and/or

generdly or usudly performed by cosmetologists amd is

registrant shall have available for inspection on premises at

prohbited.

al time a opy of the Ddaware license of ts employees.

14.2 A Licensee and /or egistrant who employs udicensd
individuals may be subject to discipline pursuant to 24 Del.

165 Violation of awy of the regulations, standards or

prohbitions established wnder this Rue shall constitute a
grounds for discipline under section 5113 of Title 24 Ddl. C.

C § 5113(@@)(b).

(24 Del.C. 85103)

Section 15 -Application for Licensure

15.1 All apdications for licensure or certification must be
submitted on forms approved by the Board and the Division
of Professona Regulation and be accompanied by the

apprapriate fee.

15.2 Each applicant must provide proof of any regured
general or professional education in the form of : (1) a
cettified transcript or diploma; or (2) dfidavits o the
registrar or oher amropriate dficial; or (3) awy other
document evidencing completion of the necessary edwcaion
to the Board's sitisfaction.

15.3 Any apgicant submitting credentials, transcripts or
other doauments from a progem or edicationa facility
outside the Uhited Sttes or its territories must provide the
Board with a certificate o trandation from a person or
agency acaceptable to the Board, if appropriate, and an
educational credential evaluation from anagency apmroved
by the Board demonstrating thet his or her training and
education are eaiivalent to danestic training and edwcaion.

Section 16 - Helth and Saiitation; Electric Nail Files and
Lasr Techndogy

16.1 Each licersee, instructor, certified aesthetician, and
registered salon or schod shall follow all regudations or
standards issued by the Dvision of Pulbic Health or its
successor agercy relating to health, safety or santation in
the pactice d cosmetology, batbering, electrology or rail

techndogy.

16.2 In addition to any regulation or standard adopted by the
Division of Public Hedlth, each licensee, instructor, certified
aesthetician, and registered salon schod shdl follow the
standards for infection control and blood spill procedures
promulgated by the Nationd Interstate Council or its
SUCCESSOr organization.

16.3 Electric nail files and electric drills shadl not be used on
natural nails.

(24De C. § 51@®, 510%4), 5112 and 5113)

DEPARTMENT OF
ADMINISTRATIVE SERVICES

DIVISION OF PROFESSIONAL REGULATION
DELAWARE GAMING CONTROL BOARD
Statutoy Autharity: 28 Delaware Code

Sectionl122 (28 Del.C. 1122)

The Delaware Gaming Board propose the fdlowing
reorganzation of eisting regulations, corrections of
techrical errors, and substartive amendments. The Baard
proposes these regulations pursuant to 28 Dé.C. §1122 and
29 Dd. C. § 1a11.

The public may obtain copies of the exsting regulations
and propaed regulations from the Beard's Office, Division
of Professional Regulation, ¢/o Lynn Houska, Cannon
Building, Suite #203, 861 SiverLake Boulevard, Dover, DE
199¢, phore - (302) 739-4%2. The Board will accept
written comments from Novemberl, 1998 to Novemter 30,
1998 A public hearing will be held at the Board's monthly
meeting on November 5, 1998 at 1:00 pm. a the Cannon
Building, Seond Fbor Conference Ramm.

The following is asummayy of the propased revisionsto
the reguations:

I.  Bingo Regulations

1. The existing Bingo Regulations are renumbeed
ard rearganized to follow the forma currertly used for the
Board's Raffle Regulations and Charitable Gambling Other
Than Rédfles Regulations.

2. Setion 1.01(i) claifies the statutory section
authorizing birgo.

3. Section 1.01(12) includes the definition of "instant
bingo" contained in 28 Del.C. 1102(7).

4. Section 1.01(13) isa poposed definition of “cookie
jar bingo" as that term is used in the recently passed statute
28 Dd.C. § 1139(h)(1), 71Ddl. Laws 444 (1998

5. Section 102(2 reorganizes a previously adopied
Board reguation on promotional giveaways.

6. Section 102@) incaporates the licerse fee
contained in 28 Del. C. §1133(@).
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7. Section 1.03(l) incorporates the Board's duty toDel.C. 8§ 1139(a).
consider the geographical impact of new license applications 3. Sections 3.11 (b-c) are new regulations on license
under 2 8 Del.C § 1l 3 2(a). fees modeled after 28 Del.C. § 1133.

8. Section 1.03(2) specifies the factors to be 4. Section 3.11 (d-e) are new regulations that
considered by the Board prior to issuance of a license undércorporate the factors to be considered by the Board in

28 Del.C. § 11 3 2(b). considering a new license application under 28 Del.C.
9. Section 1.04(2) incorporates the time restrictions§1132.

for bingo games contained in 28 Del.C. § 1139(a). 5. Sections 3.11 (f-g) are new regulations that set forth
10. Sections 1.04 (6-7) are amended to comply with théhe restrictions on charitable

recent statutory amendment to 28 Del.C. § 1139(h). gambling applications and license contained in 28 Del.C.
11. Section 1.04(20) provides the correct statutoryl134.

reference for prize limits. 6. Section 3.13 sets forth a formal procedure for the
12. Section 1.04(24) incorporates the provisions forsuspension and revocation of license

admission fees in 28 Del.C. § 1139(h)(1). which is modeled after the existing procedure for bingo

13. Section 1.04(25) requires persons assisting ificense.
games be active members of the organization as specified in
2 8 Del.C. § 1139(e).

14. Section 1.04(26) incorporates the restrictions on an DELAWARE GAMING CONTROL BOARD
organization's payment of expenses as specified in 28 Del.C. REGULATIONS GOVERNING BINGO
§ 1139(f).

15. Section 1.06(l) is amended to clarify that licenseSection
hearing procedures are governed by the Administrative

Procedures Act. 1.01 Definitions
16. Section 1.07 is a new regulation to provide al.02 Applications for Bingo Licenses
severability provision. 1.03 Bingo Licenses

17. Sections 1.03(9) and 1.04(4) incorporate thel.04 Conduct of Bingo
restrictions on the holding of bingo events in a monthl1.05 Reports After Games
contained in 2 8 Del. C. 8113 9 (¢). 1.06 Suspension & Revocation of Licenses
18. Section 1.04(8) provides that no newly licensed
bingo organization may allow its building to be used byl1.01: Definitions
other licensed organization as provided in 28 Del. C. 8 Il (1) "Bingo Statute The statutory law concerning

39(h)(5). bingo, as contained in-Chapter-65:-5tlaws-of Belaw28e
Delaware Code, Section 1101 et. seq.).
Il. Raffle Regulations (2) "Bingo" A game of chance played for prizes with

1. The existing Raffle Regulations are reorganized taards bearing numbers or other designations, five or more in
incorporate all prior promulgated regulations into a singleone line, the holder covering numbers as objects similarly
document, numbered are drawn from a receptacle and the game being

2. Section 2.06(b) is a new regulation thatwon by the person who first covers previously designated
incorporates the $15 license fee contained in 28 Del.Carrangement of numbers on such a card.

81133(a). (3) "Equipment' The receptacle and color coded

3. Sections 2.06 (c-d) incorporates the factors to baumbered objects to be drawn from it, the master board upon
reviewed by the Board in considering a new licensewhich such objects are placed as drawn, the cards or sheets
application under 28 Del.C. §1132. bearing numbers or other designations to be covered and the

4 . Sections 2.06 (e-f) set forth the restrictions on raffleobjects used to cover them, the boards or signs, however
applications and licenses contained in 28 Del.C. 81134.  operated, used to announce or display the numbers or

5. Section 2.08 sets forth a formal procedure for thalesignations as they are drawn, public address systems,
suspension and revocation of licenses which is modeled aftables, chairs, and other articles essential to the operation,
the existing procedure for bingo licenses. conduct and playing of bingo.

(4) "Proceed$ The gross income received from all
lll. Charitable Gambling Other Than Raffle Regulations  activities engaged in or on occasion when bingo is played,

1. Section 3.01(8) is amended to contain thdess only such actual expenses incurred as are authorized in
definition of "instant bingo" set forth in 28 Del.C. § 1102(7).the Bingo Statute and these Rules and Regulations.

2. Section 3.08(l) is amended to specify the permitted  (5) "Occasiotl' A single gathering or session at which a
time for commencement of charitable games under 2 Beries of successive bingo games (regular, special, or
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otherwise) is played, not to exceed forty (40) in number. (5) No application shall be received by the Commission
(6) "Qualified Organizatioi ~ A volunteer fire unless it clearly shows that the applicant is located in and
company, veterans organization, religious or charitablseeks to conduct the game in a district which has approved
organization, or fraternal society that is operated in a mannéhe licensing of bingo by referendum, and on premises
so as to come within the provisions of Section 170 of th@ewned or regularly leased by the applicant. If the applicant
U.S. Secretary of the Treasury. desires to conduct games on premises specially leased for the
(7) "Board" The Delaware Gaming Control Board. occasion, a separate written request therefor (together with
(8) "Districts" Those districts mentioned in Article Il, supporting reasons) shall accompany the application. The
§17A of the Delaware Constitution. Board reserves the right to accept or reject any application
(9) "Member in Chargé. A bona fide, active member of for the conduct of games on specially leased premises.ring
the "Qualified Organization" in charge of, and primarily Organization conducting a Function shall prepare and have
responsible for the conduct of the game on each occasion. available on the premises a list of all persons taking part in

(10) "Game" The game of bingo. the management or operation of the Function. Such list shall
(11) "Color Coded A different color for each of the be maintained as part of the licensees' records of the
five letters of the word "BINGO." Function and shall be made available to any member or

(12) "Instant Bingo." A game of chance played with agent of the Board or law enforcement officer.
sealed or covered cards which must be opened in some
fashion by the holder such that the cards reveal instantl$.03 Bingo Licenses
whether the holder has won a prize. This type of game (1) Upon receiving an application, the Board shall make
includes but is not limited to games commonly known asan investigation of the merits of the application. The Board
"rip-offs" or "Nevada pull-tabs." shall consider the impact of the approval of any license

(13) "Cookie Jar Bingo." A game of chance in whichapplication on existing licensees within the applicant's
players pay a set fee into a cookie jar or other container argkographical location prior to granting any new license. The
receive a number which entitles the player to entry into 8oard may deny an application if it concludes that approval
later drawing for the total funds deposited by all otherof the application would be detrimental to existing licensees.
players in the cookie jar or container. (2) The Board may issue a license only after it

determines that:
1.02: Applications For Bingo License. (i) The applicant is duly qualified to conduct games

(1) Original applications shall be filed upon: under the State Constitution, statutes, and regulations.

(i) the first application of an organization for a (i) The members of the applicant who intend to
license; conduct the bingo games are bona fide active members of the

(ii) after the first application and upon a subsequenapplicant and are persons of good moral character and have
change in the organization's charter or bylaws; or never been convicted of a crime involving moral turpitude.

(iii) in the event of a subsequent application after a (i) The bingo games are to be conducted in
prior refusal, suspension, or revocation by the Board. accordance with the provisions of the State Constitution,

(2) Supplemental applications for bingo licenses shalktatutes, and regulations.
be filed in all instances except those covered by the original (iv) The proceeds are to be disposed of as provided
application. _All promotional give-away events must bein the State Constitution and statutes.
listed on an applicant's application for licensure, giving the (v) No salary, compensation or reward whatever
dates of the promotional give-away events. If the event isvill be paid or given to any member under whom the game is
not listed on the application, ho promotional give-awayconducted.
event can be conducted.

(3) All original applications shall be filed with the If the findings and determinations of the Board are to the
Secretary of the Board at least six (6) weeks prior to the datffect that the application is approved, the Secretary shall
of the occasion. All supplemental applications shall be filedexecute a license for the applicant.
fifteen (15) days prior to the first date of the occasion. (3) The license shall be issued in triplicate. The

(4) No applications (original or supplemental) shall beoriginal thereof shall be transmitted to the applicant. Two
accepted unless the applicant, at the time of the filingcopies shall be retained by the Commission for its files.
attaches a check or money order for the full amount of the (4) If the findings and determinations of the
fees payable by law for each occasion requested. In tH@ommission are to the effect that the application is denied,
event an application is refused by the Board, the applicatiothe Secretary shall so notify the applicant by certified mail of
fees shall be refunded in full to the applicant. There shall bthe reasons for denial, and shall refund any application fees
a license fee of $15 for each occasion on which bingo isubmitted.
conducted under a license. (5) In the event of a request for an amendment of a
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license, the request shall be promptly submitted to th&o person under the age of 18 shall be permitted to
Commission in writing, and shall contain the name of thearticipate in any instant bingo game. No person under the
licensee, license number, and a concise statement of tlage of sixteen (16) shall participate in any game of bingo nor
reasons for requested amendment. The Commission mayall such person conduct or assist in the conduct of the
grant or deny the request, in its discretion, and may requinglaying of any game of bingo, except that persons no
supporting proof from the licensee before making anyounger than the age of fourteen (14) may act as waiters and
determination. The Commission may require the payment ofaitresses in the handling of food or drinks at an occasion on
an additional license fee before granting the request. Thehich a licensee conducts bingo.

licensee shall be notified of the Commission's action by (4) No organization licensed prior to enactment of 71
appropriate communication, so that the licensee will not b®el. Law 444 (July 14, 1998may hold, operate, or conduct

unduly inconvenienced. bingo more often than ten (10) days in any calendar month.
(6) No license shall be effective for a period of moreNo bingo licensee licensed after the enactment of 71 Del.
than one year from the date it was issued. Laws 444 (July 14, 1998) shall conduct more than one bingo

(7) No license shall be effective after the organizatiorevent per week. A bingo licensee licensed prior to the
to which it was granted has become ineligible to conducenactment of 71 Del. Laws 444 (July 14, 1998), whose
bingo under any provision of Article Il, §17A of the license lapses for six (6) months or more due to nonrenewal
Delaware Constitution. or_suspension _or_any other reason shall, upon licensing

(8) No license shall be effective after the voters in anythereafter, be considered a licensee licensed after the
District designated in Article 1l, 817A of the Constitution enactment of 71 Del. Laws 444 (July 14, 1998).
have decided against bingo in a referendum held pursuantto (5) The Board and its duly authorized agents and
that section and subchapter Il of the Bingo Statute. employees may examine the books and records of any

(9) No bingo licensee licensed prior to July 14, 1998Jicensee, so far as those books and records relate to any
shall _conduct more than ten (10) bingo events in anyransaction connected with the holding, operating, and
calendar month and no bingo licensee licensed after theonducting of the game of bingo, and may examine any
enactment of 71 Del. Laws 444 (July 14, 1998) shall conduananager, officer, director, agent, member, employee, or
more than one (1) bingo event per week. A bingo licensassistant of the licensee under oath in relation to the conduct
who was licensed prior to July 14, 1998 whose license lapsed the game of bingo.

for six (6) months or more due to nonrenewal or suspension {6)—Ne—license—shallprevide—by—contract—or—other
or_any other reason shall, upon licensing thereafter, barrangementtransportation-ofpatronsto-theplace-where any
considered a licensee licensed after the enactment of 71 Dgbame—of—bingo—is—played——Fhe—previding—ef—such

Laws 444 (July 14, 1998). transportationby-anotherto-the knowledge—ofthetHeensee
shall-be—presumed-to—bethe—act-of-thelicensee—and shall
1.04: Conduct of Bingo. constitute-a-violation-ef these Rulesand-Regualations.

(1) The officers of a licensee shall designate a bona (7) No prize greater in an amount or value than $250
fide, active member to be in charge of and primarilyshall be offered or given any single game and the aggregate
responsible for the conduct of the game of chance on ea@mount or value of all prizes offered or given in all games
occasion. The member in charge shall supervise afilayed on a single occasion shall not exceed $1.000. Al
activities on the occasions for which he is in charge and shallinners shall be determined and all prizes shall be awarded
be responsible for the making of the required report thereoin_any game played on any occasion within the same
The member in charge shall be familiar with the provisiongalendar day as that upon which the game is played. The
of the Bingo Statute, and these rules and regulations. value of any promotional giveaways, which shall be no more

(2) The room where any game is being held, operatedhan $500 per annum to be distributed at an organizational
or conducted, or where it is intended that any game shall tenniversary date and no more than three (3) holiday dates per
held, operated, or conducted, or where it is intended that ampear, shall not be counted towards the dollar amounts
equipment be used, shall at all times be open to inspection lo\escribed in this section. However, a licensee may offer
the appropriate law enforcement officers and agents of theducements, including but not limited to cookie-jar bingo
District in which the premises are situated, and to the Boardames that do not exceed $500 per game per night, free
and its agents and employees. Bingo games shall not befreshments, and free transportation of players to and from
commenced prior to 1:30 p.m. and the operation of &ingo events, to attract bingo players to the bingo event,
function shall be limited to six hours. Instant bingo isprovided that the fair market value of inducements is limited
permitted during any event sponsored by the organizatiofdo 15% of the total amount of all other prizes offered or
that is licensed to conduct it, regardless of the day or time. given during the bingo event. Any amounts in any cookie-

(3) No person under the age of eighteen (18) shall bar bingo games shall not be included in the limitations of
permitted in any bingo game, the prize for which is moneythis section or in any prize money limitations.
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Ne-licensee-shall-offerdistribute—or-give-any-service or ~ (16) Within the limits contained in 28 DaT. §1132(b),
thing-ef-value-without-charge;-other than-the prizes-awardedlternate prizes may be offered depending upon the number
inthe-cenductef-a-game-ofbingo. of calls within which bingo is reached, provided the

(8) Two or more organizations may not hold games ofpplication for the bingo license and the license so specify.
bingo at the same place on the same day. Unless a bingo (17) Any player shall be entitled to call for a
licensee has been licensed prior to the enactment of 71 Dekrification of all numbers drawn at the time a winner is
Laws 444 (July 14, 1998), only one licensed organizatiometermined, and for a verification of the objects remaining in
may hold bingo games in a licensed organization's buildinghe receptacle and not yet drawn. The verification shall be
during any given week. made in the immediate presence of the member designated to

(9) No alcoholic beverages shall be permitted in thébe in charge on the occasion, but if such member is also the
room from the time the bingo hall opens until the conclusiorannouncer, then in the immediate presence of an officer of
of the last bingo game of the occasion. the licensee.

(10) All games shall be conducted with equipment that  (18) No licensee shall conduct more than forty (40)
is owned absolutely by the licensee or that is leased for fegmmes on a single occasion.
not in excess of those allowable under the Schedule of (19) In the playing of bingo, no person who is not
Rental for leasing of equipment on file with the Board.physically present in the room where the game is actually
Equipment shall include playing cards. If the licensee usesonducted shall be allowed to participate as a player in the
cards that are for more than one session of playing binggame.
these cards should be identified as the property of the (20) Within the limits contained in 28 Del. C. §1132(6)
licensee. the prizes offered may be varied depending upon the number

(11) All winners shall be determined and all prizes shalbf people who attend the occasion, provided the application
be awarded in any game played on any occasion within thir bingo license and license so specify. If a licensee avails
same calendar day as that upon which the game is played. itself of the provisions of this rule, it must announce at the

(12) When more than one player is found to be théeginning of each game the number of people present and
winner on the call of the same number in the same game, tllee prizes to be awarded.
designated prize shall be divided equally as possible; and (21) The entire proceeds of the games of bingo must be
when division is not possible, substitute prizes, whoseised solely for the promotion or achievement of the purposes
aggregate value shall not exceed that of the designated priz#,the licensee.
shall be awarded; but such substitute prizes shall be of equal (22) Any local rules adopted by the licensee that affect
value to each other. the conduct of the players or the awarding of prizes shall be

(13) The equipment used in the playing of bingo andprominently posted in at least four locations within the area
the method of play shall be such that each card shall have armere the bingo games are conducted.
equal opportunity to be a winner. The objects drawn shall be (23) The licensee shall be permitted to reserve seats
essentially equal as to size, shape, weight, and balance, anithin the area where the bingo games are conducted to
as to all other characteristics that may control their selectiomprovide for the special needs of handicapped persons, and
and all shall be present in the receptacle before each gameh® licensee shall ensure that the remaining seats are made
begun. All numbers shall be announced so as to be visible available to the players on an equal basis.
audible to all players present. (24) A licensee may charge an admission fee to a game

(14) The particular arrangement of numbers required tevent in _any room or area in which a game is to be
be covered in order to win the game shall be clearlconducted. The admission fee shall entitle the game player
described and announced to the players immediately befof@)to a card enabling the player to participate without
each game is begun. additional charge in all regular games to be played under the

(15) No arrangement of numbers shall be required to bécense at the event, or (b)to free refreshments. The licensee
covered in order to win the game other than the following: may charge an additional fee to a game player for a single

a. One unspecified horizontal row; opportunity to participate in a special game to be played

b. One unspecified vertical row; under license at the event.

¢. One unspecified full diagonal row; (25) No person shall conduct or assist in conducting

d. One unspecified row (horizontal, vertical, or any game except an active member of the organization to
diagonal); which the license is issued.

e. Two or more of the foregoing, forming a (26) No item of expense shall be incurred or paid in
specified arrangement; connection with the conduct of the game except shall be

f. The entire card; incurred or paid in connection with the conduct of the game

g. Four corners; except such as are bona fide items of a reasonable amount

h. Eight spaces surrounding the free space. for merchandise furnished or services rendered which are
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reasonably necessary for the conduct of the game. REGULATIONS GOVERNING RAFFLES

1.05: Reports After Games Section

(1) When no game is held on any date when a licensee
is authorized to hold such game, a report to that effect sh&2l01 Definitions
nonetheless be filed with the Secretary of the Board. 2.02 Disclosure

(2) If a licensee fails to file a report within the time 2.03 Obligations of the Sponsoring Organization
required or if a report is not properly verified, or not fully, 2.04 Record Keeping, Financial Control
accurately, and truthfully completed, no further license shal.05 Violations of Regulations
be issued to it and any existing license shall be suspend@d06 Application

until such time as the default has been corrected. 2.07 Reports After the Drawing
2.08 Suspension & Revocation of Licenses
1.06 Suspension & Revocation of Licenses 2.09 Severability

(1) Proceedings to suspend or to revoke a license shall
be brought by notifying the licensee of the ground thereof = These reqgulations shall apply to any raffle conducted
and the date set forth for a hearing thereon. Thander 28 Del. C. 81130 in which the value of the prize or
Commission may stop the operation of a game pendingrizes to be awarded is $5,000 or more or in which the ticket
hearing, in which case the hearing must be held within fivgrice is $5.00 or more for a single drawing for prizes, or
(5) days after such action. $15.00 or more for a series of drawings for prizes occurring

(2) When suspension or revocation proceedings aren a periodic schedule exceeding one montfThese
begun before the Commission, it shall hear the matter ang:gulations are issued pursuant to the authority granted the
make written findings in support of its decision. TheDelaware Gaming Control Board in 28 D€l §1122(2).
licensee shall be informed of the decision and of the
effective date of the suspension or revocation. 2.01: Definitions

(3) When a license is suspended or revoked, the (1) Prize Any item or items chosen by a Sponsoring
licensee shall surrender up the license to the Board on @rganization as the subject of a raffle, which the
before that effective date set forth in the notice of decisionorganization announces it will award to a person selected by
In no case shall any license be valid beyond the effectivehance from among those purchasing tickets to the raffle.
date of suspension or revocation, whether surrendered or not. (2) Sponsoring OrganizationAny veterans, religious,

(4) Upon finding of the violation of these rules andor charitable organization, volunteer fire company or
regulations or the Bingo Statute, such as would warrant thieaternal society as defined in Article I, §17A or §17B of the
suspension or revocation of a license, the Board may itate Constitution.
addition to any other penalties which may be imposed, (3) Related Partylncludes:
declare the violator ineligible to conduct a game of bingo (&) An officer, director, or trustee (or an individual
and to apply for a license under said law for a period nohaving powers or responsibilities similar to those of officers,
exceeding thirty (30) months thereafter. Such declaration afirectors, or trustees) of the organization.
the ineligibility may be extended to include, in addition to (b) A spouse other than a spouse who is legally
the violator, any of its subsidiary organizations, its parenseparated from the individual under a decree of divorce or
organization and any other organization having a commogeparate maintenance; a child including legally adopted
parent organization or otherwise affiliated with the violator,children; grandchildren; parents; and grandparents of
when in the opinion of the Board, the circumstances of thearties described in (a) above.

violation warrant such action. (c) A corporation, trust, estate or partnership more
than 35% of which is owned or held by any of the preceding.
1.07 __Severability (4) Qualified Member For the purposes of eligibility to

If any provision of these Regulations or the applicationparticipate in managing or otherwise assisting in the
of such provision to any person or circumstances shall beperation of raffle, a person is a bona fide member of the
held invalid, the validity of the remainder of theselicensed organization only when he or she:

Regulations and the applicability of such provisions to other (a) Has become a member prior to the
persons or circumstances shall not be affected thereby.  commencement of the function and such membership was
not dependent upon, or in any way related to the payment or
consideration to participate in, any gambling activity; and
(b) Has held full and regular membership status in
the licensed organization for a period of not less than three
(3) consecutive months prior to the subject function; and
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(c) Has paid any reasonable initiation or admissiomrandom manner.
fees for membership, and/or any dues, consistent with the (4) In cases where the sponsoring organization
nature and purpose of the licensed organization and with thpurchases the prize from a third party, the Board may require
type of membership obtained and is not in arrears in paymetitat the sponsoring organization arrange for an independent
of any such fees or dues; and appraisal of the value of the prize from a person licensed to
(d) Has met all other conditions required by therender such appraisals, or if there is no applicable licensing
licensed organization for membership and is in all respectsr@quirement, from a person qualified to render such
member in good standing at the time of the subject functiorgppraisals.
and (5) If the sponsoring organization purchases a prize
(e) Is a bona fide member of a bona fide charitablédrom a related party, the price to be paid must be at cost or
or bona fide nonprofit organization affiliated with or substantially less than the appraised value of the prize.
auxiliary to his or her sponsoring organization, or to which (6) No sponsoring organization or its employees,
his or her own organization is auxiliary, when he or shemembers, agents or servants, shall give away tickets to a
meets all of the standards set out above respecting his or haffle without receiving the full established price for them
own organization. unless all members of the public have an equal chance to
(5) Board The Delaware Gaming Control Board. receive bonus chances or books of chances when buying a
(6) Raffle A form of lottery in which a number of certain number of chances or books of chances.
persons buy one or more chances attempting to win the same (7) The sponsoring organization shall structure the raffle
prize. Any game such as so called "Nevada cards" or "puih such a way that it may reasonably be anticipated that the
cards" where the amount of the prize is determined by thgponsoring organization will retain a percentage of the gross

contents of the ticket purchased are not raffles. proceeds which is reasonable under the circumstances and
shall retain all of the net proceeds (gross proceeds minus the
2.02: Disclosure direct expenses of the raffle) for the purpose specified in

(1) In any raffle conducted pursuant to 28 D€l  their application under 28 DeC. §1130.
81130, the sponsoring organization must disclose the

following information on the raffle ticket itself: 2.04: Record Keeping, Financial Control
(a) A full and fair description of the prize; (1) A record keeper shall be designated from among the
(b) The appraised value of the prize; members of the organization as defined in 2.01(4) and shall

(c) If there is a minimum number of tickets to be have been a member for a minimum of two (2) years prior to
sold, what the minimum is and the procedure to be employetthe commencement of the raffle. The record keeper or his
to secure a refund in the event the minimum is not reachedgesignee shall be responsible for the keeping and distribution

(d) The drawing date for the raffle; of raffle tickets to be sold, the safekeeping of paid-for and
(e) The exact nature of the charitable purpose focompleted ticket stubs, and the maintenance of the records
which the proceeds will be used. prescribed by this section during and after the completion or
suspension of the raffle for a period of at least two years.
2.03: Obligations of the Sponsoring Organization. (2) The raffle ticket shall have at least two parts, one of

(1) If for any reason the raffle is not completed and awhich is to be retained by the purchaser, and the other to be
prize is not awarded on the scheduled drawing date, thetained by the record keeper. The record keeper's part must
sponsoring organization must take all steps necessary & a minimum contain the purchaser's name, address, and
notify ticket purchasers of that fact and return all moneytelephone number. All such parts shall be imprinted with
received from ticket purchasers within thirty days. sequential serial numbers commencing with the numeral "1"

(2) No member or employee, or immediate familythrough the maximum number of tickets to be sold.
member of a member or employee, of a sponsoring (3) The record keeper shall maintain and periodically
organization who has been directly involved in theupdate as the need arises, the following types of records:
promotion or operation of a raffle shall be permitted to (a) all documents, bills of sale, agreements,
purchase tickets to the raffle or win the prize. The sale cdppraisals or other documents concerning the purchase of the
tickets alone shall not constitute the promotion and operatioarticle or articles to be raffled;
of a raffle for purposes of this section. Nothing in this (b) all permits, licenses, and any other documents
section prohibits the award of a prize to a person for selling prescribed or required by law as necessary for the lawful
winning ticket. conduct of a raffle;

(3) The sponsoring organization shall take such steps as (c) alistoraccess to a list of all persons authorized
are necessary under the circumstances to insure that eachsell raffle tickets or participating in any way in the
ticket purchaser has a chance to be selected as the priz@motion or operation of the raffle. If raffle tickets are
winner and that prize winner is selected in an entirelygiven to one person to sell and this person recruits other
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persons to help sell raffle tickets, the record keeper neddrpitude; and
only keep a list of those persons to whom the record keeper (3) The proceeds are to be disposed of as provided
has directly distributed raffle tickets. in the State Constitution and statutes; and

(d) a ledger book or other suitable record keeping (4) No salary, compensation or reward whatever
device listing the number of tickets distributed, and thewill be paid or given to any member under whom the game is
number of tickets returned as sold. conducted.

(e) the ticket stubs used to conduct the drawing for  (e) No raffle license application shall be effective for a
a period of not less than six months. period of more than one year from the date it was issued.

(4) Financial records shall be maintained by the record (f) No raffle license shall be effective after the

keeper sufficient to show: organization to which it was granted has become ineligible

(a) the current amount of proceeds received oo conduct the game under any provision of Article II, §17A
account of the raffle; or 17B of the State Constitution.

(b) all expenses related to the conduct of the raffle
including printing costs, advertising costs, lawyers fees2.07. Reports After the Drawing
appraisal costs, insurance premiums, and any other costs Within fifteen (15) days of the date for awarding the

reasonably attributable to the raffle. prize as specified in the license application, the record
keeper shall furnish in writing to the Board, the name and
2.05: Violations of Regulations address of each person to whom a prize was awarded, the

Failure to comply with any of the Regulations shallgross receipts derived from the selling of raffle tickets, and
subject the violator to suspension or revocation of any valithe total expenses incurred for the raffle.
license issued under 28 DelC. §1130 and criminal

prosecution. 2.08 Suspension & Revocation of Licenses
(1) Proceedings to suspend or to revoke a license shall
2.06: Application be brought by notifying the license of the ground thereof and

(&) All applications for a license to conduct a rafflethe date set forth for hearing thereon. The Board may stop
shall be submitted on Form BCC-2 at least six (6) weekshe operation of a raffle pending hearing, in which case the
prior to the date of the function. The information suppliedhearing must be held within five (5) days after such action.
must include the name, address, and phone number of the (2) The Board shall cause the notice of hearing to be
sponsoring organization, the prize to be awarded, the valwserved personally on an officer of the licensee or the member
of the prize, the maximum number of tickets to be sold, thén _charge of the conduct of the raffle or to be sent by
cost of each raffle ticket, the date the prize will be awardedegistered or certified mail to the licensee at the address
the exact nature of the charitable purpose for which thehown in the license. All hearing procedures shall be subject
proceeds will be used, and the name, address and photrethe requirements of the Administrative Procedures Act, 29
number of the person in charge of the organization, and thel. C. §10131.

person designated to be the record keeper for the raffle. (3) When suspension or revocation proceedings are
(b) There shall be a license fee of $15 for each raffldbegun before the Board, it shall hear the matter and make
application submitted to the Board for approval. written findings in support of its decision. The licensee shall

(c) The Board shall make an investigation of thebe informed of the decision, and of the effective date of the
qualifications of each applicant and the merits of eaclsuspension or revocation.
application. The Board shall consider the impact, if any, of (4) When a license is suspended or revoked, the
the approval of a new raffle license application on existindicensee shall surrender up the license to the Board on or
licensees within the applicant's geographical location prior thefore that effective date set forth in the notice of the
granting the approval, and may deny the application if idecision. In no case shall any license be valid beyond the
concludes that approval of the application would beeffective date of suspension or revocation, whether

detrimental to existing licensees. surrendered or not.
(d)  The Board may issue a license only after it (5) Upon finding of the violation of these rules and
determines that: regulations or the Delaware statutes, such as would warrant

(1) The applicant is duly qualified to conduct the suspension or revocation of a license, the Board may in
raffles under the State Constitution, statutes, and rules ardldition to any other penalties imposed, declare the violator
requlations governing raffles; and ineligible to conduct a raffle and to apply for a license under

(2) _The member or members of the applicant whesaid law for a period not exceeding thirty (30) months
intend to conduct the games are bona fide active members thfereafter. Such declaration of the ineligibility may be
the applicant and are persons of good moral character amsdtended to include, in addition to the violator, any of its
have never been convicted of crimes involving moralsubsidiary organizations, its parent organization and any
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other organization having a common parent organization dactor in determining the allocation of a prize, excluding slot
otherwise affiliated with the violator, when in the opinion of machines, roulette, craps, baccarat games, or raffles as
the Board, the circumstances of the violation warrant suchefined in the Board's Regulations for Raffles.
action. (7) Gameshall include without limitation card games
such as draw poker, stud poker, or blackjack, devices such as
2.09: Severability big six wheels or similar devices, dice games other than
If any provision of these Regulations or the applicationcraps, horse racing games, Nevada cards or pull tabs or any
of such provision to any person or circumstances shall bether activity similar to these mentioned games approved by
held invalid, the validity of the remainder of thesethe Board.
Regulations and the applicability of such provision to other  (8) Instant bingo shall mean any game of chance played
persons or circumstances shall not be affected thereby.  with sealed or covered cards which must be opened in some
fashion by the holder, such that the cards reveal instantly
whether the holder has won a prize. This game includes, but
is not limited to games commonly known as "rip-offs" and
"Nevada pull-tabs."

REGULATIONS GOVERNING CHARITABLE
GAMBLING OTHER THAN RAFFLES

Section
3.01 Definitions 3.02: Licensing List Required To Be Kept: Membership
3.02 Licensing List.

3.03 Conduct of Games Each licensed organization must maintain a list of its

3.04 Limitation of Participation of Certain Persons current membership by name, address, and a description of
3.05 Equipment and Premises the type of membership in the organization which shall be
3.06 Operation of Games kept available for inspection at all reasonable times.

3.07 Prohibited Acts

3.08 Limitation of Functions 3.03: Conduct of Games.

3.09 Record Keeping (1) Workers.

3.10 Violation of Regulations (8) Member in Charge. Every Licensed

3.11 Application Organization shall designate a bona fide, active member of
3.12 Reports After Function the licensee to be in charge of and primarily responsible for
3.13 Suspension & Revocation of Licenses each Function. The member-in-charge shall have been a
3.14 Severability member in good standing of the Sponsoring Organization for

3.01:

Definitions

at least two (2) years. The member-in-charge shall supervise
all activities and be responsible for the conduct of all games

(1) Sponsoring OrganizationAny veterans, religious, during the Function of which he is in charge, including the
or charitable organization, volunteer fire company orpreparation of any financial reports required by law or these
fraternal society as defined in Article Il, 817A or 817B of theregulations. The member-in-charge or his qualified designee
State Constitution. shall be present on the premises continually during the

(2) Net Proceedss Gross Receipts less license fee,Function and shall be familiar with the provisions of these
prizes and reasonable and necessary expenses ordinafggulations, and the terms of the license.
incidental to the conduct of a function. (b) List of Workers. A Sponsoring Organization

(3) Functionis a licensed event of Charitable Gambling conducting a Function shall prepare and have available on
maintained and conducted by a Sponsoring Organization fahe premises a list of all persons taking part in the
the disposal of awards of merchandise, cash, or its equivalemanagement or operation of the Function. Such list shall be
by means of games as defined in §3.01(7). This includesaintained as part of the licensees' records of the Function
without limitation thereto, so-called Las Vegas, Casino, oand shall be made available to any member or agent of the
Monte Carlo Nights. Board or law enforcement officer.

(4) Gross Receiptsieans the total amount of money or (c) Participation of Worker Restricted. No person
other consideration received as admission fees, income froahall assist in the conduct of a Function except a bona fide
gambling and except for a bazaar, carnival, festival, omember of the Sponsoring Organization whose name
similar affair, from the sale of food and beverages from angappears on the lists required by 83.03(1)(b) of these
one event. Regulations.

(5) Board The Delaware Gaming Control Board. (d) Bona Fide Member. For the purposes of

(6) Charitable Gambling Any game or scheme eligibility to participate in managing or otherwise assisting
operated by an organization which has been in existence fan the operation of a Function, a person is a bona fide
two (2) years or longer in which chance is the dominanmember of the Sponsoring Organization only when he or
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she: conduct of a Function either directly or indirectly, and one or
(1) Has become a member prior to themore signs prohibiting tipping shall be or more signs
commencement of the Function and such membership wasohibiting tipping shall be prominently displayed in each
not dependent upon, or in any way related to the payment playing area. No person shall solicit or receive any gift or
consideration to participate in, any gambling activity; and, donation or other consideration directly or indirectly on the
(2) Has held full and regular membership premises during the conduct of a Function. Nothing in this
status in the Sponsoring Organization for a period of not lessubsection prohibits any person from sharing food and
than three (3) consecutive months prior to the subjedbeverages made available at the functions, or the collection
Function; and, of bar tips for the benefit of the Sponsoring Organization.
(3) Has paid any reasonable initiation or
admission fees for membership, and/or any dues, consiste®i04: Limitation of Participation of Certain Persons.
with the nature and purpose of the Sponsoring Organization No person directly or indirectly connected with the
and with the type of membership obtained and is not imanufacture, sale, lease or distribution of gaming equipment
arrears in payment of any such fees or dues; and, or supplies, or the premises where the function is held if the
(4) Has met all other conditions required by premises are not owned by a Sponsoring Organization, or the
the Sponsoring Organization for membership and in alagents, servants or employees of such person, shall conduct,
respects is a member in good standing at the time of thgarticipate, advise or assist in the conduct of a Function or
subject Function; and, render any service to anyone conducting, participating or
(5) Has met all of the standards set out aboveassisting in the conduct of a Function including preparation
respecting his or her own organization, and he or she is & any form relating thereto.
bona fide member of a bona fide charitable or bona fide
nonprofit organization affiliated with or auxiliary to his or 3.05: Equipment and Premises.
her Sponsoring Organization, or to which his or her own (1) Ownership of Equipment. The licensed
Sponsoring Organization is auxiliary; and, Organization shall conduct games only with equipment
(6) Has met all of the standards set out abovewned by it, borrowed from another qualified Sponsoring
respecting his or her own organization, and this organizatio®@rganization or which a lessor undertakes to provide by the
has prior to July 6, 1984, assisted the Sponsoringerms of a written lease. The rental fee contained in such a
Organization to conduct charitable gambling; and, lease shall be a sum certain and shall be commercially
(7) Has met all of the standards set out aboveeasonable.
respecting his or her own Sponsoring Organization, and this (2) Equipment. Equipment used in the conduct of a
organization is assisting another similar Sponsorindazaar must be maintained in good repair and sound working
Organization (i.e. fire company assisting another firecondition. Equipment shall be used and operated so that
company; fraternal society assisting another fraternagéach player is given an equal opportunity to win.
society; charitable, religious or veterans organization (3) The function shall be held on premises owned or
assisting another charitable, religious, or veteransegularly leased by the applicant. If the applicant desires to
organization) to conduct charitable gambling. hold the function at other premises, a separate written
(e) ldentification Required. The member-in-chargerequest therefor (together with supporting reasons), shall
and those assisting him in any capacity shall possess aagdcompany the application. The Board reserves the right to
display identification. accept or reject any application for the conduct of a Function
(f) Officer Responsible for Gross Receipts. Theon specially leased or donated premises.
Sponsoring Organization shall duly designate an officer of
said organization to be in full charge and primarily3.06: Operation of Games.
responsible for the proper accounting, use and disposition of (1) The maximum wager permitted on any game at any
all Gross Receipts. Such officer's name shall appear on tlignction shall be one dollar, except that a five dollar wager
list required under 83.03(1)(b) and such officer shall be ahall be permitted in the game of blackjack with doubling
person other than the person designated member-in-chargibowed and in other card games such as draw poker or stud
pursuant to 83.03(1)(a). poker, the maximum ante shall be one dollar and the
(9) Payment of Workers Prohibited. No maximum wager on any card for any draw shall be one
commission, salary, compensation, reward, recompensdpllar with three raises.
reimbursement of expenses or gift or other consideration (2) House Rules. Prior to conducting a Function, each
shall be paid directly or indirectly, to any person forLicensed Organization shall develop a set of house rules
conducting or assisting in the conduct of any Function. Navhich will govern the type, scope and manner of all games
tip, gratuity or gift or other consideration shall be given orto be conducted. Among other information, these rules shall
accepted by any person conducting or assisting in thestablish the maximum amount of wagers consistent with
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these regulations which may be placed by person8.08: Limitation of Functions.

participating in games. In addition, the rules shall prohibit (1) No Sponsoring Organization shall conduct more
the giving of anything of value to any person involved in thethan one Function in any single calendar month. Charitable
management or operation of the Function and prohibigames shall not commence prior to 1:30 p.Tine operation
anyone involved in the management or operation of thef a Function shall be limited to six (6) consecutive hours
Function from accepting anything of value. A copy of theexcept as permitted by §3.08(2). Instant bingo is permitted
rules shall be posted conspicuously on the premises whedairing any event sponsored by the organization that is
the Function is being conducted at all times during thdicensed to conduct it, regardless of the time or time.
occasion, and a copy thereof shall be made available upon (2) When a Function is conducted in conjunction with a
request, to any law enforcement officer or agent of théazaar, carnival, festival or similar affair scheduled for more
Board. The maximum wager and a no tipping sign shall béhan one day but less than ten consecutive days, the Function
displayed at the location of each game, so as to behall be considered one licensed event. The games may be
conspicuous to those persons participating in said gamesperated during the hours when other activities of the bazaar,
The rules for the individual games should be available on thearnival, festival or similar affair are available to the public.
premises for review upon request.

(3) Monitoring of Poker Tables. An association which3.09: Record Keeping.
has obtained the proper license to conduct poker shall assign (1)(a) Record Keeping. Accurate records and books
one monitor or dealer per table during the playing of poker. shall be kept by each Sponsoring Organization including but

not limited to detailed financial reports of the amount and
3.07: Prohibited Acts. source of proceeds, the members participating in the

(1) Wagering Among Participants Not Permitted. Nopromotion and/or operation of the Function, all expenses and
Sponsoring Organization shall permit, as part of a Functiordisbursements.

a gambling activity which involves a wagering or other items (b) Access to Records. Board personnel shall at all
of value by one participant directly against anothertimes have access to all books and records of any Sponsoring
participant, if the activity does not provide for some portionOrganization required by subsection (a).

of the proceeds to go to the Sponsoring Organization. This (c) Period for Retention of Records. All records,
rule shall not be construed to prohibit games whollybooks of account, bank statements and all other papers
administered by the Sponsoring Organization wherein théncidental to the operation of events by the Sponsoring
licensee collects wagers from among the participants an@rganization shall be retained and available for inspection
determines the winners and amount of prizes on a parimutuby Board personnel for a period of two years from the close
basis. of the calendar year to which the records apply.

(2) Credit and Checks. No Sponsoring Organization  (2) Expenses. Each Sponsoring Organization should
may extend credit to any patron at a Function. No checkiscur only those expenses which are reasonable and
may be cashed for more than $20 or received by theecessary for the promotion and/or operation of a Function.
Sponsoring Organization except for the receipt of checks in
the exact amount for any admission charge. 3.10: Violations of Regulations.

(3) Persons Under Age Eighteen. No person under Failure to comply with any of the Regulations shall be
eighteen years of age shall be permitted on that portion of thieemed a violation of 28 DeC. chapter 11.
premises used for a Function.

(4) Transaction of Certain Business Prohibited. No3.11: Application.
person who is directly or indirectly connected with the (a) All applications for a license to conduct a Function
manufacture, sale or distribution of gaming equipment oshall be submitted on Form BCC-3. The information
supplies or his agents, servants or employees may be presenpplied must include the name, address, and phone number
during a Function for the transaction of business. of the Sponsoring Organization, a list of the games to be

(5) Workers Prohibited From Participating. Workersconducted, the wagering limit on each game, the date and
are prohibited from participating in games at any Functioriime that the function will be held, the premises where the
during which they participate as workers except that theyunction will be held, the owner of the premises, the name,
may participate during their breaks if they continue toaddress, and phone number of the designated member in
display their identification, except that if a Function ischarge and the person responsible for the proper accounting
scheduled for more than one day, a worker may participatend the exact nature of the charitable purpose for which the
in games on any day on which he does not participate asproceeds will be used.
worker. (b) There shall be a license fee of $15 for each occasion

upon which the organization wishes to conduct charitable
gambling under a license.
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(c) There shdl be an annual license fee of $300 for each

810131.

organization sponsoring instant bingo games.
(d)  The Board shall make an investigation of the

(3)  When suspesion a revocation praceedings are
begun before the Board, it shall hear the mater and m&e

qualifications of each applicant and the merits of each

written findingsin suppot of its decision. The licensee shall

application. The Boad shdl considerthe impact, if any, of

beinformed of the decision, and of the effective dae of the

the appovad of a new charitable gambling license on

suspension or revocation.

existing licensees within the applicant's geographical
location piior to gianting the appova, and may deny the

(4)  When a license is suspended or revoked, the
licensee shall surrender up tre license to the Board on or

application if it concludes that approval of the applicaion

before that effective date sé forth in the natice of te

would be cetrimental to existing licensees.
(e) The Board may issie a license only after it

decision. In no case shall any license ke valid beyond the
effective date of suspersion or revocation, whether

determines that:

(1) The applicant is duly gualified to condwct the
charitable ganes under the State Constitution, statutes, and
rules and regulations gowverning cteritabe gaming; and

(2) The member or members of the applicant who

surrendered or not.

(5) Upon fnding of the \iolation of tese mles and
regulations or tle Delaware sttutes suchas would warrant
the suspension or rewcation of a Icense, the Boad may in
addition o any ather menalties impaosed, declare the violator

intend toconduwct the games are bora fide active members of

ineligible to conduwct a raffle and to apply for alicense under

the applicart and are persons of good moal character and

said law for a period not exceeding thirty (30) months

have never been convicted of crimes involving moral

thereafter.  Such declaration of the in€ligibility may be

turpitude; and
(3)_The proceedsare to be dispo®d of asprovided

extended to include, in adlition to the violator, any of its
subsidiary organizations, its parent organization and any

in the State Constitution and statutes; and
(4) No saary, compensition or reward whatever

other orgarization having a common parert organization or
otherwise affiliated with the violator, when in the opinion of

will be paid or given to any membemunderwhomthegameis

the Board, the circunstances of the violation warrant such

conducted.
(f) _No charitable gambling license sall be effective for
aperiod of more than one year from the date it wasissued.
(g) No chaiitable gambling license shall be effective
after the organization o which it was granted has become
indligible to condict the game underany provision of Article
Il, 817A or 17B of tk State Corstitution.

3.12 Reprts After the Furtion.

Within thirty (30) days of the last day of the Furtion,
the member-in-charge shall submit a report to the Boad
stating the amount of Gross Receipts, the Net Proceeds and
the list of experses incurred. This report must indicate the
specific chaiitable purposes for which the proceeds will be
used.

3.13 Supersion & Revocation of Licenses

(1) Proceedngsto suspend or to revoke a license shall
be brought by ndifying the licensee of the ground thereof
and the dae set forth for hearing thereon. The Boad may
stop the operation of a charitable gaming furction perding a
hearing, in which case the hearing must be Feld within five
(5) days ater suchection.

(2) The Board shall cause the notice of hearing to be
served pasondly on an dfficer of the licensee or the memigr
in charge of the condwt of the fundion or to be sent by
registered o certified mail to the licensee at the addess
shown in the license. All hearing procedures shall besubject
to the requirements ofthe Administrative Proedures Ad, 29
Del. C.

action.

3.14: Severability.

If any provision d these Regulations or the application
of such provision to any person or circumstances shall be
hdd invalid, the validity of the remander of these
Regulations and the applicability of such provision to other
persons or ércumstancesshall not be affected thereby.

DEPARTMENT OF AGRICULTURE

HARNESS RACING COMM ISSION
Statutoy Authority: 3 Delaware Code,
Section 100273 Del.C. 10027)

The Delavare Harness Raing Commission is
proposing regulations that are amerdments to the
Commission's existing Regulations. The Canmission
proposes these amendments pursuart to 3 Del.C. § 10027.

The Commisdon propcses nineteen rule amendments
which are simmarizedbelow:

1. Amend chapter 111, rule I-G-3 to clarify the
Commission's powersto appant officialsin compiance with
3 Del.C. §10007.

2. Amend clapter 111, rule X1V to redace the existing
definition of Investigator and replace it with the difinition of
Investigator in 3 Del. C. 8 10007(c).

3. Amerd chapter 111, rule XV to add a dfinition for
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the position of Administrator of Racing as specified in 3 Del.racing official position at a meeting unless specifically

C. §10007(e). approved by the Commission._No person shall be appointed
4. Amend chapter Il by renumbering the sections taoorholdanysuchofficeorpositimhoholdsangfficialrelation

include the definition of Administrator of Racing. to any person, association, or corporation engaged in or
5. Amend chapter 111, rule I-A to add Administrator Ofconductinq harness racing within this State. No

Racing to the list of Commission ofﬂqals. . Commissioner, racing official, steward, or judge whose duty
6. Amend chapter 11 by enacting a new section X tQ

S . . is to insure that the rules and regulations of the Commission
state the Commission's powers for regulating drug testing as

specified in 3 Del. C. § 10029 are complied with shall bet on the outcome of any race

7. Amend chapter IV, rule 1-5 to add Delaware-owned€dulated by the Commission or have any financial or
or bred races as specified under 3 Del. C. § 10032 4ecuniary interest in the outcome of any race regulated by

permitted races. the Commission. All employees appointed under 3 Del. C.
8. Amend chapter VI, rule 11-B-1 to add Delaware-§10007(a-c) shall serve at the pleasure of the Commission
owned or bred conditions for races. and are to be paid a reasonable compensation.

9. Amend chapter IV, to enact a new rule VI to define 2. The Commission shall appoint or approve the State
Delaware-owned or bred races as specified under 3 Del. C.&eward and judges at each harness race meeting. In
10032. . _ addition to any minimum qualifications promulgated by the

10. Amend chapter VI, rule IlI-A- I to require the filing commission, all applicants for the position of steward must
of a claiming authorization at the time of declarat|on: be certified by a national organization approved by the

11. Amend chapter VI, rule IlI-C- 1 7 to revise the - . "

. o Commission. An applicant for the position of steward or
procedures for the claiming of a horse that tests positive for ud t also h b ous] loved
an illegal substance or is ineligible. race judge must also have been previously employed as a

12. Amend chapter VI, rule 11-B-c to prohibit the racing steward, patrol |u.dqe, clerlf of scales or.other racing official
of horses 15 years or older except in matinee races. at a harness racing meeting for a period of not less than

13.  Amend chapter VI, rule 1I-A-5 to revise the forty-five days during three of the past five years, or have at
procedure for selection of races in divisions. least five years of experience as a licensed driver who has

14. Amend chapter VI, rule 1I-B-5 to clarify the also served not less than one year as a licensed racing official
conditions for non-winners and winners of over $ 100. at a harness racing meeting or have ten years of experience

15. Amend chapter X, rule 1I-1-2 to clarify the paymentas a licensed harness racing trainer who has also served not
of court reporter costs by licensees filing appeals before th@ss than one year as a licensed racing official at a harness
Commission. 4 ch I <o th racing meeting.

16. Amend chapter lll, rule 11-H-2-3 ,to. revise theé 3 The Commission may appoint such officers. clerks,
procedure for horses placed on the Stewards' List. . . - L

stenographers, inspectors, racing officials, veterinarians, and

17. Amend chapter VII, rule I- (F) to revise the . . :
procedure for determination of preference dates. such other employees as it deems necessary, consistent with

18. Amend chapter VII, rule 11-13-9 to revise thelh€Purposes of 3 Del. C. chapter 100.
conditions for number of horses in a field. o

19. Amend chapter IV, rule 111-M to add a new rule for2- AMEND chapter IlI, rule XIV to replace the existing rule
calculation of time allowance based on weather conditions. in its entirety and to now provide as follows:

The public may obtain copies of the proposed  XIV. INVESTIGATOR
regulations from the Commission's Office, 2320 S. DuPont  (a) The Commission may appoint a racing inspector or
Highway, Dover, DE 19901, phone - (302) 739-481 1. Thenvestigator for each harness racing meet. Such racing
Commission will accept written public comments fromjnspector shall perform all duties prescribed by the
October 1, 1998 to October 31, 1998. A public hearing willoommission consistent with the purposes of this _chapter.

also be conducted at Harrington Raceway, Harrington, I:)I':Such racing inspector shall have full and free access to the
on October 22, 1998 at 1:00 p.m. - .
books, records, and papers pertaining to the pari-mutuel
system of wagering and to the enclosure or space where the
pari-mutuel system is conducted at any harness racing
follows: meeting to which he shall be assigned for the purpose of
G. Appointment gscertalmnq Whgther the holdfar gf such permit is operf':ltmg
in compliance with the Commission's rules and regulations.

1. A person shall not be appointed to more than one S - -
The racing inspector shall investigate whether such rules and

1. AMEND chapter Ill, rule I-G-3 to now provide as
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requlations promulgated by the Commission are beinCommission may appoint the Administrator of Racing to act
violated at such harness race track or enclosure by ams a hearing officer to hear appeals from administrative
licensee, patron, or other person. Upon discovering any suclecisions of the steward or racing judges.
violation, the racing inspector shall immediately report his or
her findings in writing and under oath to the Commission o4. AMEND chapter Il by renumbering the former rule XV
its designee as it may deem fitting and proper. The racin@ now be rule XVI to now provide as follows:
inspector shall devote his full time to the duties of his office
and shall not hold any other position or employment, except XVI. ANY OTHER PERSON DESIGNATED BY
for performance of similar duties for the ThoroughbredTHE COMMISSION
Racing Commission. The Commission may create additional racing official
(b) Subiject to the approval of the Commission, andoositions, as needed. Persons selected for these positions

under_the direction of the Administrator of Racing, theshall be considered racing officials and shall be subject to the
Investigator may be delegated one or more of the followingeneral eligibility requirements outlined in Section | of this
responsibilities: chapter.

1. Supervising the licensing function of the
Commission, including performing background checks and. AMEND chapter IlI, rule I-A to now provide for a new
fingerprinting applicants for licensure, and facilitating thesubsection 16 and renumbering the existing subsection 16 to
Commission's participation in a uniform, multi-jurisdictional NOW be subsection 17 to provide as follows:
reciprocal licensing scheme;

2. Consulting with track security and with law |- GENERAL PROVISIONS
enforcement agencies both within and outside of Delaware; ~ A. Racing Officials

3. Supervising the human and equine drug-testing Officials at a race meeting may include the following, as
programs provided for in these Rules; determined by the Commission:

4. Conducting vehicle and stall searches; State Steward;

5. Intelligence gathering and dissemination; board of judges;

6. Responding to patron complaints regarding the racing secretary;
integrity of racing; and paddock judge;

7. Where appropriate, presenting complaints to the horse identifier and equipment checker;
Commission for_disposition, including complaints seeking clerk of the course;

disciplinary action against licensees of the Commission. official starter;
official charter;

official timer;

. photo finish technician;
. patrol judge;

. program director;

. State veterinarian;

. lasix veterinarian;

©oNOOOR~ODNE

3. AMEND chapter IIl by renumbering rule XV to provide
as follows:

el
o

XV. ADMINISTRATOR OF RACING

The Commission may employ an Administrator of
Racing who shall perform all duties prescribed by the
Commission consistent with the purposes of this chapter. . investigator;
The Administrator of Racing shall devote his full time to the . Administrator of Racing;
duties of the office and shall not hold any other office or 17. any other person designated by the
employment, except that he can perform the same duties &mmission.
Administrator _of Racing for the Thoroughbred Racing
Commission. The Administrator of Racing shall be the6. AMEND chapter II, by enacting a new section designated
representative for the Commission at all meetings of thas chapter I, rule X to provide as follows:
Commission _and shall keep a complete record of its
proceedings and preserve, at its general office, all books, X. COMMISSION'S POWERS
maps, documents, and papers entrusted to its care. He shall The Commission shall promulgate administrative
be the executive office of the Commission and shall bgegulations for effectively preventing the use of improper
responsible for keeping all Commission records and carryingevices, the administration of drugs or stimulants or other
out the rules and orders of the Commission.  Thdmproper acts for the purpose of affecting the speed or health
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of horses in races in which they are to participate. Th&. Amend chapter VI, rule 1I-B-1 to now provide as follows:
Commission is also authorized to promulgate administrative

regulations for the legal drug testing of licensees. The B. Conditions

Commission is authorized to contract for the maintenance 1. Conditions may be based only on:

and operation of a testing laboratory and related facilities, a) horses' money winnings in a specified number of
for the purpose of saliva, urine, or other tests forprevious races or during a specified time;

enforcement of the Commission's drug testing rules and b) horses' finishing positions in a specified number
regulations. The licensed persons or associations conducting previous races or during a specified period of time,
thoroughbred racing shall reimburse the Commission for all c) age;

costs of the drug testing programs established pursuant to d) sex;

this section. Increases in costs of the aforementioned testing e) number of starts during a specified period of
program shall be reasonable and related to expansion in thge;

number of days of racing and the number of races held, the f) special qualifications for foreign horses that do

need to maintain competitive salaries, and inflation. Theot have a representative number of starts in the United
Commission may not unreasonably expand the drug testirgtates or Canada;

program beyond the scope of the program in effect as of June g) the exclusion of schooling races;

30, 1998. Any decision by the Commission to expand the h) Delaware-owned or bred races as specified in 3
scope of the drug testing program that occurs after aBel. C. §10032;or

administrative hearing, at which the persons or associations i) any one or more combinations of the

licensed under 3 Del. C. 810121 consent to such expansio@iyalifications herein listed.

shall not be deemed an unreasonable expansion for purposes

of this section. The Commission, in addition to the penaltie§- Amend chapter VI, to enact a new rule VI to provide as
contained in 3 Del. C. §10125, may impose penalties ofPllows:

licensees who violate the drug testing regulations including
imposition of fines or assessments for drug testing costs. Vl. DELAWARE OWNED OR BRED RACES.

(a) Persons licensed to conduct harness horse racing
7. Amend chapter VI, to enact a new rule I-5 to provide ageets under title 3, chapter 100, may offer non-stakes races

follows: limited to horses wholly owned by Delaware residents or
sired by Delaware stallions.
I. TYPES OF RACES PERMITTED (b) For purposes of this rule, a Delaware bred horse
In presenting a program of racing, the racing secretarghall be defined as one sired by a Delaware stallion who
shall use exclusively the following types of races: stood in Delaware during the entire breeding season in which
1. Overnight events which include: it sired a Delaware bred horse or a horse whose dam was a
a) Conditioned races; wholly-owned Delaware mare at the time of breeding as
b) Claiming races; shown on the horse's United State Trotting Association
c) Preferred, individual, handicap, open or free-for-registration or _eligibility papers. The breeding season
all races; means that period of time beginning February 1 and ending
d) Schooling races; and August 1 of each year.
e) Matinee races (c) All horses to be entered in Delaware owned or bred
2. Added money events which include: races must first be registered and approved by the
a) Stakes; Commission or its designee. The Commission may establish
b) Futurities; a _date upon which a horse must be wholly-owned by a
c) Early closing events; and Delaware resident(s) to be eligible to be nominated, entered,
d) Late closing events or raced as Delaware-owned. In the case of a corporation
3. Maitch races seeking to enter a horse in a Delaware-owned or bred event
4. Qualifying Races (See Chapter VII -- "Rules of theas _a Delaware-owned entry, all owners, officers,
Race") shareholders, and directors must meet the requirements for a
5. Delaware-owned or bred races as specified in 3 DeRelaware resident specified below. In the case of an
C. 810032. association or other entity seeking to enter a horse in a

Delaware owned or bred event as a Delaware-owned entry,
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all owners must meet the requirements for a Delawarerganizations in Delaware and elsewhere.
resident specified below. None of these factors when considered alone shall be
(d) The following actions shall be prohibited for dispositive, except that a person must have resided in the
Delaware-owned races and such horses shall be deem8thte of Delaware in the preceding calendar year for a
ineligible to be nominated, entered, or raced as Delawargninimum of one hundred and eighty three (183) days.
owned horses: Consideration of all of these factors together, as well as a
(i) _Payment of the purchase price over time beyongerson's expressed intention, shall be considered in arriving
the date of registration; at a determination. The burden shall be on the applicant to
(i) Payment of the purchase price through earningprove Delaware residency and eligibility for Delaware-
beyond the date of registration; owned or bred races. The Commission may promulgate by
(i) Payment of the purchase price with a loan,requlation any other relevant requirements necessary to
other than from a commercial lender requlated in Delawarensure that the licensee is a Delaware resident. In the event
and balance due beyond the date of registration; of disputes about a person's eligibility to enter a Delaware-
(iv) Any management fees, agent fees, consultingpwned or bred race, the Commission shall resolve all
fees, or any other form of compensation to non-residents aisputes and that decision shall be final.
Delaware, except industry standard training and driving fees; (g) Each owner and trainer, or the authorized agent of
or an _owner or trainer, or the nominator (collectively, the
(v) Leasing a horse to a non-resident of Delaware."entrant"), is required to disclose the true and entire
(e) The Commission or its designee shall determine albbwnership of each horse with the Commission or its
guestions about a person's eligibility to participate indesignee, and to disclose any changes in the owners of the
Delaware-owned races. In determining whether a person isragistered horse to the Commission or its designee. All
Delaware Resident, the term "resident” shall mean the pladeensees and racing officials shall immediately report any
where an individual has his or her permanent home, at whiafuestions concerning the ownership status of a horse to the
that person remains when not called elsewhere for labor @ommission racing officials, and the Commission racing
other special or temporary purposes, and to which thatfficials may place such a horse on the steward's or judge's
person returns in seasons of repose. The term "residendist. A horse placed on the steward's or judge's list shall be
shall mean a place a person voluntarily fixed as a permaneimeligible to start in a race until questions concerning the
habitation with an intent to remain in such place for theownership status of the horse are answered to the satisfaction
indefinite future. of the Commission or the Commission's designee, and the
() The Commission or its designee may review anchorse is removed from the steward or judge's list.
subpoena any information which is deemed relevant to (h) If the Commission, or the Commission's designee,
determine a person's residence, including but not limited tdinds a lack of sufficient evidence of ownership
the following: status,residency, or other information required for eligibility,
(1) Where the person lives and has been living; prior to a race, the Commission or the Commission's
(2) The location of the person's sources of income;designee, may order the entrant's horse scratched from the
(3) The address used by the person for payment gice or ineligible to participate.

taxes, including federal, state and property taxes; (i) After a race, the Commission or the Commission's
(4) The state in which the person's personabesignee, may upon reasonable suspicion, withhold purse
automobiles are registered,; money pending an inquiry into ownership status, residency,

(5) The state issuing the person's driver's license; or other information required to determine eligibility. If the
(6) The state in which the person is registered tgurse money is ultimately forfeited because of a ruling by

vote; the Commission or the Commission's designee, the purse
(7) Ownership of property in Delaware or outside money shall be redistributed per order of the Commission or
of Delaware; the Commission's designee.

(8) The residence used for U.S.T.A. membership  (j) If purse money has been paid prior to reasonable
and U.S.T.A. reqistration of a horse, whichever issuspicion, the Commission or the Commission's designee

applicable; may conduct an inquiry and make a determination as to
(9) The residence claimed by a person on a loaeligibility. If the Commission or the Commission's designee
application or other similar document; determines there has been a violation of ownership status,

(10) Membership in civic, community, and other residency. or other information required for eligibility, it
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shall order the purse money returned and redistributed pshall have the authority to disallow a declaration or scratch
order of the Commission or the Commission's designee. the horse if they deem the authorization to be improper.

(k) Anyone who willfully provides incorrect or
untruthful information to the Commission or its designeell. AMEND chapter VI, rule IlI-C-17 to now provide as
pertaining to the ownership of a Delaware-owned or bredollows:
horse, or who attempts to enter a horse restricted to
Delaware-owned entry who is determined not to be a 17. The judges;-atthe-eption-efthe-claimahall rule a
Delaware resident, or who commits any other fraudulent agaim invalid:
in_connection with the entry or registration of a Delaware- a) at the option of the claimaifithe official racing
owned or bred horse, in addition to other penalties imposeghemist reports a positive test on a horse that was claimed,
by law, shall be subject to mandatory revocation of licensingrovided such option is exercised within 48 hours following
privileges in the State of Delaware for a period to behotification to the claimant of the positive test by the judges;
determined by the Commission in its discretion except that b) if the horse has been found ineligible to the
absent extraordinary circumstances, the Commission sh&vent from which it was claimed, regardless of the position
impose a minimum revocation period of two years and &f the claimant.
minimum fine of $5,000 from the date of the violation of
these rules or the decision of the Commission, whichevet2. AMEND chapter VI, rule II-B-c to now provide as
occurs later. follows:

(I) _Any person whose license is suspended or revoked
under subsection (k) of this rule shall be required to apply for >
reinstatement of licensure and the burden shall be on the 1. Conditions may be based only on:
applicant to demonstrate that his or he licensure will not a) horses’ money winnings in a specified
reflect adversely on the honesty and integrity of harnesdumber of previous races or during a specified previous
racing_or_interfere_with the orderly conduct of a race™Me: o o 3
meeting. Any person whose license is reinstated under this b) horses’ finishing positions in a specified
subsection shall be subject to a two year probationary perioBUMPer of previous races or during a specified period of
and may no participate in any Delaware-owned or bred ractgne
during this probationary period. Any further violations of
this section by the licensee during the period of probationa
licensure shall, absent extraordinary circumstances, result # In a matinee race;
the Commission imposing revocation of all licensure
privileges for a five year period along with any other penal
the Commission deems reasonable and just.

(m) Any suspension imposed by the Commission under
thls rule shall not be subject to the stay provisions in 29 De,I

C. 810144.

B. Conditions

c) age, provided that no horse that is 15 years
rof age or older shall be eligible to perform in any race except

AMEND chapter VI, rule II-A-5 to now provide as
follows:

OVERNIGHT EVENTS
A. General Provisions

5. Regularly scheduled races or substitute races
may be divided where necessary to fill a program of racing,
or may be divided and carried over to a subsequent racing
program, subject to the following;
. CLAIMING RACES a) No such divisions shall be used in the place

A. General Provisions of regularly scheduled races which fill.

1. No horse will be eligible to start in a claiming b) Where races are divided in order to fill a
en-mustbe-determined
race unless the owner has provided written authonzanorprogram starters for each divisi by lot

which must include the minimum price for which the horse¥fteT Préference—has—been—applied,—unless—the—cenditions
may be claimed, to the racing secretary—atleast-one hofifovidefor divisions-based-upon-age,performance-eamings
priorto-pestime of itsraceorior to declaration.If the horse ~ ©FSeX may be determined by the racing secretary.

is owned by more than one party, all parties must sign the €)—However-where-Recessary-to-fill-a-eard, not

authorization. Any question relating to the validity of afefe-thaneneface-per-eay-may-be-divided-into-net-more

claiming authorization shall be referred to the judges whdPaf-twodivisions-afterpreference-has-been-apphied. The

10. AMEND chapter VI, rule llI-A-1 to now provide as
follows:
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divisions may-be-selected-by-theracing-seeretary—For allist, the Clerk of the Course shall make a note on the
other overnight races-thatare-dividedthe-divisionmust beligibility certificate of such horse, showing the date the
let unless—the—conditions—providefor—a—division—based orhorse was put on the Steward's List, the reason therafwte
performanceearnings-or-sex. the date of removal if the horse has been removed.

3. All horses scratched by a veterinarian for either
14. AMEND chapter VI, rule 1I-B-5 to now provide as lameness or sickness will be put on the Steward's List and

follows: may net-beremovedan notrace for-seven{jve (5) days
from the date of the-racefrom—which-they-weaatched
B. Conditions race. No entries will be accepted on these horses until the

5. For the purpose of eligibility, a racing season oOlseven-day—period—has—expiredEntries will be accepted
racing year shall be the calendar year. All races based @furing this five (5) day period for a race to be contested after
winnings will be programmed ddon-Winners of a multiple the fifth day.

of $100 plus $1 or Winners over a multiple of $¥8B+-er Veterinarians may put a horse on the Stewards' List for
Winners-ever$1001 Additional conditions may be added. sickness or lameness for more than five (5) days if
When recording winnings, gross winnings shall be used angecessary. In that instance, the horse may not race until the
cents shall be disregarded. proscribed number of days has expired. Entries will be

_ accepted during this period for a race to be contested after
15. AMEND chapter X, rule Il-I-2 to now provide as the proscribed number of days has expired.
follows:

17. AMEND chapter VII, rule I-(F) to now provide as
I. Appeals follows:
2. An appeal under this section must be filed with the

State Steward not later than 48 hours after the ruling. The FE preference Dates

appeal must be accompanied by a deposit in the amount of Preference dates shall be given to horses in all
$250,_plus an amount to be determined from time to time b]gjvemight events at extended pari-mutuel tracks in
the Commission for the cost of the court reporter'ccordance with the following:

attendanceegether-with-a-cheek-or-meney-orderpayable to 1. The date of the horse's last previous start in a purse
a-eedrtreporterdesignated-by-the-Commission-i-an-aMOURd ce -during-the—current-yel its preference date with the
charged-for-the reperter'sattendanceat-and-reeerdiieof following exceptions:
hearing-before-the-Commission-en-the-appedhless the a) The preference date on a horse that has drawn to

Commission determines the appeal to be meritorious, eith@hce and has been scratched is the date of the race from
by reversing the decision of the State Steward or judges Qfhich scratched.

by reducing the penalty imposed, the appeal deposit shall not b) When a horse is racing for the first time-after

be repaid to the appellant. In no event shall the advanGeebruary 1-inthecurrentyeagver the date of itghe first

payment of the court reporter's fee be refunded. declaration into a purse race shall be considered its
preference date.

16. AMEND chapter lll, rule II-H-2-3 to now provide as ¢) Wherever horses have equal preference in a race,

follows: the actual preference of said horses in relation to one another

shall be determined by lot.
H. Steward's List

2. A horse that is unfit to race because it is;g. AMEND chapter VII, rule 1I-B-9 to now provide as
dangerous, unmanageable or unable to show a performangows:
to qualify for races at the meeting, or otherwise unfit to race
at the meeting may be placed on the Steward's List by the OVERNIGHT EVENTS
Presiding Judge and declarations—andfer-entiesaidthe B. Conditions
horse shall be refused, but the owner or trainer shall be 9. In overnight events at extended pari-mutuel
notified in writing of such action and the reason as set forthneetings and Grand Circuit meetings, not more than eight
above shall clearly be stated on the noticBhe-ewneror horses shall be allowed to start on a half-mile track and not
trainershaltbe-notified-of sueh-action-and-the reasen-shall hfiore than ten horses on larger tracsetrailershal-be

clearly-stated. When any horse is placed on the Steward'permitted regardless-of-the-size-of-the-track-except-with the

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 4, THURSDAY, OCTOBER 1, 1998




462

PROPOSED REGULATIONS

L of the. cdon, | . :
mustbe-provided-he-startersta-the-front-tier Trallers are not
permitted where the track has room to score all horses
abreast, dlowing eght feet per horse.

19. Amend clepter IV, rule 11I-M to add a rew rule to now
provide & follows:

I1l. FACILITIES AND EQUIPMENT
M. Weather Equipment

1. An association shall place a wind guge ad
thermomeéer in an area outside the padiock to be used to
determine an gppropriate weather allowance. The Presiding
Judge shall consult at least one memier of the drivers
committeeby thethird raceto determine an allowance. The
following gudelines shall be wed in making ths
determination:

Temperature orWindchill

32 degrees- 25 degrees(F) = 1second alowance
24 degrees- 15 degrees(F) = 2second alowance
14 degrees- 0 degrees(F) = 3 second dlowance

Other Elevant factors suches preipitation shdl also be
considered.

DEPARTMENT OF EDUCATION

Statutoy Authority: 14 Delaware Code,
Section 122(d (14 Del.C. 122d))

EDUCATIONAL IM PACT ANALYSIS PURSIANT
TO 14DEL. C., SECTION 122(d)

MULTICULTURAL EDUCATION REGULATIONS

A. TYPE OF REGULATORY ACTION REQUESTED

Amerdment to Existing Regulation
B SYNOPSIS OF SUBJECT MATTER OF
REGULATION

The Secretary seeks the consent of the State Board of
Education to amerd the regulations Pdicy for Multicultural
Education, L.3.a, b.,, and c., pages A-35 to A-37 in the
Handbaok for K-12 Education. The existing regulations
focused on thelocal school district as the entity to asaure that
Multicultural Education isues were addressd. The
amended reguations place the focus on the school building
as well as the district, include a definition of Multicultural
Education and require the idertification of dspaities and
gapsin achievement among dferent graups of studerts.

The amended regulations have dso ombined ad
clarified the pevious regirements. Items 1-6, 10 and 11,
remain esentialy the same, items 7, 8, 9, 12, and 13 hae
been remoed because the focus is no longe on a separate
multicultural program tut on an infusion of the multicultural
education requirements into the Consolidaed Grant
Planning Processand Qulity Review Pracess

C. IMPACT CRITERIA
1. Will theamended regilations help improve student
achievement as measured aainst state achievement
standards?
The amended reguations addressissues of diversity
which may effect student achievemernt indirectly.

2. Will the amended regulations help ensure that all
students receive an equitable education?
The amended reguations do addess those isales
that help insure that all students receive an equitabe
education.

3.  Will the amendedreguations hep to ersure that dl
students' health and safety are adequaely protected?
The amenckd regulations do not address health and
safety isaues.

4. Will the anendedreguations hdp to ersure that all
students legal rights are respected?
The amended egulations, although notspecifically
about students' | egal rights, do aldressdiversity issues.

5. Will amended regilations preserve the recessary
authority and flexibil ity of decision makers at thelocal board
ard school level?

The amended regulations preserve the necessary
authority and flexibility of decision makers at thelocal board
and school level.

6. Will the amendd regilations place unrecessary
reporting or administrative requiremens or nandaes upon
decision makers at the local board and school levels?

The amended reguations do not pdce any
additional repating o administrative requiremerts or
mandates upan decision méers at the local board and school
levels.

7. Will decision making authority and accourtahility
for addressing the subject to be regulated be placed in the
same entity?

The decision making authority and accourtahility
will remain in the same entity.

8. Will the amended regulations be consistert with
and not animpediment to the implemertation of other state
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educational policies, in particular to state educationalwerkers;—teachers,—administrators;—students;—ceunselors,

policies addressing achievement in the core academkedman—relations—specialists—community—members- and
subjects of mathematics, science, language arts and sociency—representatives——Fhis—eommittee—should  be

studies? representative-of-the-diversity-withinthe-district-and-seciety
The amended regulations will not be an impedimenatarge.
to the implementation of other state educational policies. {9) identification—ofan—individualat—the—district

level—and—in—each—building—te—coordinate —the—K-12
9. Is there a less burdensome method for addressimguiticultural-educationproegram.
the purpose of the amended regulation? #0)Means—to—attractandretain—a—diverse—faeulty,
The regulations are being amended to reflect thetaffand—student-body—in—all—eurrictlar—and—co-curricular
needs of the Consolidated Grant process for state and fedeefflerings.

funds. Y Measures—to—aveoid—and—address—nequitable/
10. What is the cost to the state and to the local school 42)bevelopment—of—a—multicultural—edueation

boards of compliance with the regulation? needs-assessment-and-methodsto-evaluate-the-effeetiveness
There is no additional cost associated with thesefthe-total-multicultural-education-effort.
amendments. I3 Lecal-schooldistrictsarerequired-te-submit the
names-of-thedistriet-widemultcultural-edacation—adwisory
3 POHESYFORMULHCECUHURALEBUCAHON committee-members-and-the-names-ofthe-distrietand-school
& Philesephy level—pregram—eoordinaters—to—the—tmprevement— and

elements—of—a—comprehensive,—multieultural—edueational Multicultural Education Regulations

&) Multieghtararformationinfusedintethek—12 1. Definition;
eurrictum-sheuld-equip-all-students-with-the knewledge and  a. Education that is Multicultural recognizes, accepts,
skills-recessary-to-participateproductively-in—a—multiracialivalues, affirms and promotes individual diversity in a
mtiethrie society. pluralistic _setting. Further, the term “multicultural”

&) Creation—ofan—atmosphere—which—reecoghizesembraces and accepts the interdependence of the many
accepts-and-prometes-eultural+acial-and-ethnie-diversity anclltural groups within our country and the world at large:
respects—and—values—differences—as—a—peositive—integradcial, ethnic, regional, religious, and socio-economic
resouree-of a-demoeratic seciety. groups, as well as men and women, the young and the old,

{3) Studenteounseling—assessment—diseipline andnd persons with disabilities.
placement-thatis-eulturally-appropriate.

4) Fhefacilitation—ofthe—full-participation—and 2. Each school district shall:
sueeess-ef Limited-English-Proficient-Students. a. Infuse multicultural information throughout the K-

{5) Empleyment—of—a—variety—efinstruetional 12 curriculum in order to equip students with the knowledge
5#&teg+es—and—re+a¥ed—teehmqﬁes—app¥epﬁate—fer;dlversmd skills _necessary to participate productively in a

culturally diverse society.

{6) Staf—training—to——address—multeuttural b. Provide professional development to equip all
awareness-and-related-eencerns. teachers with various instructional techniques and best

A rvelvement—of —administrators,—teachers, practices for effectively meeting the needs of diverse
counselors—parents—busiress—and—cemmunity—members lefarners.
diverse-backgreunds-to-serve-asreseurcesandrolemodels. c¢. Describe in district and school plans how disparities

{8) Establishment-ofadistrict-wide—multieultural and gaps in_student achievement associated with the

education—advisery—committee—to—inelude—parents;—sociadtudent’s gender, race, ethnicity, socioeconomic _status,
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Limited English Pioficiency, or disability will be identified
and eliminated.

d. Provide student counsdling, assessment, discipline
and placement that is culturaly appropiiate.

e. Ensure full participation and success of Limited
English Proficient Students.

f. Describe a strategy to aftract and retain a highly
skilled ard committed faculty and staff reflective of the
diversity in the school communty.

g. Enact measures to avoid and address inequitable
and pigjudicial behaviors amongemployees andstudents.

h. Describe specific ways principals and buil ding staff
create an atmosphere which recognizes, accepts and values
diversity as a positive, integral resource of a demaratic

society.

POLICY FOR ESTABLISHING A SCHOOL DISTRICT
PLANNING PROCESS

A. TYPE OF REGULATORY ACTION REQUESTED

Amerdment to Existing Regulation
B. SYNOPSIS OF MTTER  OF
REGULATION

The Secretary seeks the gproval of the Sate Board of
Education to amend the regulation, Pdicy for Establishing a
Schod Digtrict Planring Process, L.9.a, b. and c. on pages
A-41 and A-42 in the Handbook for K-12 Education. The
regulation, established ten years ago, mandaed that every
schod district develop a five year strategc plan and submit
it to the Department of Education for approval and then
submt progress repats to the Departmert for review
theredter. The existing regulation dso required that the
loca district’s strategic plan incude a list of defined
comporents. The amended regulation woud still require
that the dstricts maintain a multi-year strategic planning
process bu would nat specify the comporents of the
process, or the number of years and wodd na require pre-
approval and review by the Departmert of Education.

SUBJECT

C. IMPACT CRITERIA

1. Will the amended regulation help improve student
achievement as measured aginst state achievement
standards?

The ameded reglation addresses planning issues
which can effect the districts’ ability to moritor student
progress.

2. Will the amended regulation help ensure that all
students receive an guitabe education?

The amended regulation adiresses planring issles, not
equity isaues.

3. Will the amended reguation hdp to ersure that dl
students' health and safety are adequaely protected?

The amended regulation addresses planning issues, not
health andsafety issues.

4. Will the amended reguation hdp to ersure that dl
students' legal rights are respected?

The amended regulation addresses planning issues, not
legd rightsisaues.

5.  Will theamended regulation preserve the necessary
authority and flexibil ity of decision makers at thelocal board
ard school level?

The amended reguation preserves and increases the
necessary authority and flexibility of decision makers at the
local boardand schod level.

6. Will the amendal regulation gdace unnecessary
reporting or administrative requiremens or nandaes upon
decision makers at the local board and school levels?

The amended egulation redwces the reporting and
administrative requirements at the local boad ard school
level.

7. Will decision making authority and accourtahility
for addressing the subject to be regulated be placed in the
same entity?

The decision making authority and accountability for
addressing the subject to be regulated will remain in the
same entity.

8. Will the amended regulation be caosistent with and
not an impediment to the implementation of other state
educationd policies, in paricular to state educational
policies addressng echievement in the @re aademic
subjects of mathematics, science, languiage arts and social
studies?

The amended regulation will not be an impediment to
the implementation of other state educationd policies.

9. Is there a less burdnsome mthod for addressing
the purpose of the regulation?

The anendment is necessay to nodify the requirements
of the origind regulation.

10. Whatis the cost to the state and to the local school
boards of compliance with theregulation?

There will be no adlitiona cost to the state and local
boards for compliance with the amended reguation.

L.9. POLHCY—FOR ESTABHSHING—A—SCHOOL
BPISTRICFR-ANNINGPROGESS
a. Preface
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Stratedc Planning Reguation

Each school district shdl maintain amulti-year strategc
planning pracessto sere asthe foundation for al other
required plans and grant applicationsand for the purposeof
assuring and monitoring continuaus program improvemnment
and studert achievement.

*PLEASE NOTE: The Department of Education
proposed torepeal the above regulation in the August
198 iswuue of the Register (2.2 De. R. 166). The
Department of Education has instead decided to amend
the regulation.

PROHBITATION OF DISCRIMINATION

prepesed: A. TYPEOF REGULATORY ACTION REQUESTED
i Amendmert to Existing Reguation

B. SYNOPSIS OF SUBECT MATTER OF
REGULATION

The Secretary seeks the consent of the State Board of
Education to amend the rgulation Pohibition of
Discrimination, C.1., Page A-3, in tle Handbo for K-12
Education. The regulation remains esentially the same and
the amendments are designed simply to update the language.

C. IMPACT CRITERIA

1. Will the amended reguation hdp improve student
achievement as measured against state achievement
standards?

The amemed rmegulation adlreses discrimination
issues, not student achievement.

2. Will the ameded regulation hdp ersure that dl
students receive an equitable education?

The amended regulation addesses discrimination &s to
program access and will hdp contribute to an eguitade
educationa experience for all students.

3.  Will the amended reguation hdp to ersure that dl
students' health and safety are adequaely protected?

The amemled kegulation adlreses discrimination
isaues, not health and safety issues.

4. Will the amended reguation hdp to ersure that dl
students' legal rights are respected?

The amexded reguation assures equal access to
educationa programs which is part of ensuring that students’
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legal rights are respected.

5.  Will the amended regulation preserve the necessary
authority and flexibility of decision nmekersatthe loca boad
and school level?

The anended regulation will preserve the neessry
authority and flexibility of decision nmekersatthe loca boad
and school level.

6. Will the amended reguation place unnecessary
reporting or administrative requrements or mandtes upn
decision malers at the local board and schod levels?

Theamendd regulation will not place any unnecessary
reporting or administrative requrements or mandtes upn
decision malers at the local board and schod level.

7. Will decision making authority and accountability
for addressng the subject to beregulated be placed in the
same entity?

The decision making authority and accountability will
remain in the same entity.

8. Will the amended regulation be consistert with and
not an impediment to the implementation of other state
educational policies, in particuar o state educational
policies addressing eahievement in the @re aademic
subjects of mathematics, science, language ats and social
studies?

Theamerded regulation will be consistert with and not
an impedimert to the implementation of oter state
educational palicies.

9. s there a less burdensome method for addressing
the pupose of the amended regilation?

The regulation must be in place and the amendments
only serveto bring the language of the regulation up to dée.

10. What is the aost to the state and to the local school
boards of compiance with the amerled regulation?

There is no addtional cost associated with the amended
regulation.

C. DISCRIMINAHON
1. PROHBITION OF DISCRIMIN ATION

FhetfoHowing-sssranceof-comphance-with-Fitte 19-of

discrimination under any program or &ctivity receiving
approva andfor financia asdstance from or_through the
Delaware State Board of Education and the Delaware
Department of Educaion.”

* PLEASE NOTE: THE ABOVE REGULATORY CHANGES
WILL BE PRESENTED TO THE STATE BOARD OF
EDUCATION AT ITS MONTHLY MEETING ON THURSDAY,
OCTOBER 15, 1998.

DEPARTMENT OF HEALTH AND
SOCIAL SERVICES

DIVISION OF SOCIAL SERVICES
Statutey Authority: 31 DelawareCode,
Section 512 (A Del.C. 512)

The Delaware Health and Sccial Senices, Division of
Sodal Services, is proposing to charge pdicy governing the
Child Care and Firg Step pragrams o the Division of Scial
Senices Manud Sections 11000 and 12000, The mlicy
changes alise from the Persond Resporsibility ard Work
Oppotunity Act, the rew Child Cae and Development
Block Grant andA Better Chance provisions.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials conceming the proposed new regulations must
submit same to the Director, Division of Sccia Senices,
PO. Box 9@, New Catle, DE, by October 3Q 1998

SUMMARY OF PROPCBED REVISIONS:

* Eliminaes AFDC and Transitiona Child Care
referencesin DSS Child Care policy.

* Eliminates entirely DSS pdicy Section 120 known as
First Step AFDC. DSSFirst Step AFDC policy wastheDSS
version of the JOBSprogram for Delaware.

NATURE OF PROPOSED REVISIONS:

DSSM Section 12000.

"No person inthe Stte of Delaware, shell, on graird the
basis of race, color, creed, nationa origin, handicapping
condtion, disability, or sex gender be excluded from
participation in, be deriedthe benefits of, or be subjected to
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ANB-BEFNIHONS adults—yeuth—dislecated—workers—and-others—Fhe—goal of
Fhe First-Step-Employment-and-TFraining-program-has this-Actis-to-move-thejoblessinto-permanent-unsubsidized
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by-the-institution-and-approved-by-the-agency. A- Departmentoflaber,
AC-MandaterNenrexempt——AR—AFDC—reeipient B: JOB TFrainingPartnership-Act{3THPRA),
' o o o . eis  © ; ion.
who 85 & CoRGition o -esnt.nuéng pelgle ey forassistane B Bepartment GFI; tll.all'le I "SE' HEtio . iies.
AB-MEH—Master-Clienttnrdex E. Department-ofPublie Heusing,—and
AR O3F—On-Fhe-JebTFraining F  Private-tndustry-Ceuneil.
AR SSHA—Office—of—Safety—and—Health Federal-regulationsreguire-use-of-existing-services such
Administration as—eurrent—JTPA—programs—in—order—te—aveid—dupheating

TFarget-groups-are-identified-below: Dé%earﬁe&eu{—theuﬁﬁtétep—AFDePFeg%ﬂ#ectly
A An-individualreceiving-AFDCHorany-36-of erthrough-arrangements-orunder-contracts-with-JFPA; State
. 50 s, and—local—education—agencies,—other—public—ageneies or
B: A-eustedial-parentunder24-years-of-age-whoprivate——erganizations,——ineluding——community-based

hasneteompleted-ahigh-scheoleducationandatthetime efganizations.

beation_f - lodin-hich_schoolor a

high-school-equivaleney-course-efinstruetion. 12003 RESPONSIBHIHES
c. . .. 4 who-hadlitde or Ditiny_f i . : . Step
b- A—member—ef—a—f&mﬂy—:rn—\ﬁkﬂeh—the—yeuﬂgest Contract-Ageneies

beeause-ofage. z 12003 1CENTRAL-OFFICE

A= MR—Voeational-Rehabilitation First-Step-Employment-and-Training-Programs—Central

Al Velurteer—AR—-AFBC—reeipient-who—<chooses to Officestaffsrespensibilitesneludebutarenothmited to

C in-First.Step., he following:

A- establishingprogram-goals-and-ebjectives
120072 ADBMINISTRAHON- B- producingfederalrepeorts;

i X I 0 . ible_for the €. o irinefor First S "
administration-of First Step—AFDCand-those-ageneies that B:  developing—and—distributing—First—Step—pelicy
coordinate-actvities-with-Hrst-Step—AFDC. procedures;-breochuresandferms:and

E. providing-guidance-and-directontoFirst Step-staff
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sanction-aceording-to-establishedregulations 2. neta-minerparent-and
F providing——sufficient—referrals—to—contracted—and 3. attending—an—elementar,—seecondary- or
inter-agency-agreementproviders; vocational-ertechnical-schoolful-ime

H I | colial . ith_ Division, 2. are-atiending vocational-ortechnical-sehool full
Bepartment-commuanity-based-providersand-ethers; and Hme:
L completing-folovwdp-activites. Miner—parents—whe—are—stilin—high—sehoel-are
mandatory-First-Step—AFDCparticipants.
12003 3FHRSTSTERP CONTFRACTAGENCGIES NOTE—Look-at-two-factorsforparentsage 16
Contract-Ageneies—respensibiliiesineludebut-are nobri+—isthe-parentiigh-seheolgraduate?i-theparentis
limited-to-the-following not-a-high-schoeol-graduate—the-parentis—amandatery First

F. notifying First Step-ofchangesprogress—and-non- EXAMPLE-2:—A-16-yearold-has—a-two(2)
" ; month-old-baby—The-minorparent-has-not-graduated from
G. completing-agency-required-repeorts; high—schoeol-or-its—equivalent-and-is—attending—seheo! full
H- doecumenting-the E-& T MISsystem; time—The-miner-parentisamandateryFirst-Step—AFDC
£ maintaining-current-information-onthe E-&T-MIS; participant.
and EAMPLE3-—A-16-year-old-hasa-two(2)
3. completing-follow-up-activities month-eld-baby—Fhe-minerparent-has-graduated-from high

fer-serviceand-sanetions B Parentswhe-are18-er19and:
1. have—suceessfully—cempleted—a—high—sehool
120041 PROGRAM-PARHCHPATHON education{oritsequivalentyand
idual L . . 5 DC o " " : ir_child
program—beeause—they—are—mandatory—Freguired  tenderage-three{3)with-absencesfrom-thechildthataverage
participate}-erbecause-they-velunteer no-more-than29-hoursperweek—Examples-of-suehabsences
inelude—but-are-notlimited-to-working-part-time,—attending
1200411 Exemptindividuals sehoolparttime—and-participating—in—community—projects
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its-equivalent—Fhe-parentis-exempt. #em—F#st%éep—AHQ&paﬁieipaﬁen,—eveﬂ—ﬁ—the—student
E %&%&ge%@%e&%e%ewe@e%@gtiymeﬂds&ehem%#ﬁn—mﬂeek.

A lack-efadequate-child-care;
incapaecity-is-serious-enough-to-prevent participationin First  B:  health+elated-problems;
Step—AFDCactivities: C. courtrequired-appearances;

B: inadegquate-transpertation;

PROCEBUREL:Horincapacitated-persensrust be E inelementweatherthatpreventstravel,

: | I - : : habilitation—(VR) E | , ) ajor
by-the Finaneial-Serviees-Werker—-the-estimated-duratiomlisruption—te—nermalheuseheld—functioning—sueh—as- fire
ofthe-incapacity-stated-on-the-Medical-Certification-(Formheusehold—aceidentbreakdown—of-heating—system,—and so
184} istwelve-(12)-months-ormere-orindefinite—the Firstforth;
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c Peﬁen%%e%&%me%m&e%e%%mmrlllm%ﬂg—%w%mae—mﬂwaﬁed—mw as

educationhospitalization 1994,
F Completion—of—High—Secheel——High—Sehool B: 50-percentaverage—foreach-month-infiseal-year

Biplema—GED—<certificatetetterfrom-school 1995,
C. 60-percentaverage—foreach-month-infiseal-year

that-egquals-or-exceeds-an-average-of- 16-hoursperweek in a
1200421 cCustedialParentsAge18-or 19 month:and

heurlimit. heurs—in—determining—H—a—participant-meets—the—16-hour
reguirerment.
1200422 GCustedialParentsAge20-and-Over NOTE—See CWEP-Compenent-in-Seetion-12006-3 for

primary-eption toanactvity by-aFirst-Step—AFDC-Case-Managerin the
tollowi 2 or:

120043 PARHCIPANT—REQUIREMENTS—— - A sanctioned—participants—seeking—to—eure—their

HNEMPI:G%LED—PARENTS—EA-FDG—H-P) sanetion

Fws{étep—AFD%meg%am—age—%eFeldequst—be—aetually E at—least—ene—paren{—WHan—AFDe—unempleyed
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) personally-providing-eare-fora-child-underage-three{3) and

F alletherindividualsrequired-toparticipate-and notemployment-would-require—such—participant-te—werk—more
in-a-federal-target-group. than-30-hours perweek.

B: Child—care(or—day—care—for—any—incapaeitated

1200441 FederalFargetGroups etvidaat-ving-inthesame-homeas—a-dependent-ehild) is

are-identified-below: neecessary—work-related—expenses—is—ess—than—the cash
A-  An-individual-receiving-AFBDCHerany-36-of-the assistance-the-individualwasreceiving-at-the-time-the offer
previeus-60-menths of-employmentismade—Gross-ineome-elades—butis not

high-schoelequivaleney-course-efnstruetion require-her-to-work—untib-midnight—She-will-net-get-home
S A-—custodial-parent-under24-who-had-litde—er nountitl:30-a-m—Herdayeare-costfor-herfouryearold-€hild is
werk-experienecein-thepastyear very-high-to-compensateforproviding—ecareunti-1:30-a.m

H- Heusehold—emergeney,—e-g—major—disruption to
12004-5SANCHONS normal-heuseheld—functioning—fire;—household—aceident
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sends—the—participant—who—missed—the—September 10
12004-5-3 SanctionProcedures sereening-interviewa—copy-of-detteA—TFhisletterinstructs

reguirements & S;EP%:—De%e*m%ne—geed—eause.—H—the—Hon-
complying—participant—contacts—the—Case—Manager—with a
12004-5-3-1 Ceneiliation gooad—reasen—tornet—comphang—determine—H—this—reason

AFDBCreeord Sféep—AFDeGaseAAaﬂager—eHesehedHng—aﬁ—aeHw%y with
Fake—thefollowing—steps—as—part—ofthe—coneiliationa—centractorand—making—sure—theparticipant—attends that

canbe speeifically-must-be-doneto-aveid-the-sanetion—TFheaction
L. theday-afteraparticipant-missesthe-initial ormust-be-a-verifiable-act-of-compliancesuch-as-attending a
subseguentinterview-with-the-Case-Manager job—search—activity—Verbal-commitments—by-the—heusehold
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$338—(Mem¥ﬂy—AFDC—g¥am9—.mmus;$20 E Post-Secondary-Edueation
{Suppertequals-$318. L. Fhe—participant—must—demenstrate—the—pre
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W%M#%chs%%%%%%ﬁnder
any-cireumstance—They-are-asfollows:
A- Unien-bBues;

120081 GUHDELINES FOR COUNHNG-ATTFENDBANCE B: Self-initiatedEducation—or—Training—Cestss—Such
FhreE & T MIS—counts—attendance—based—on theosts—include—tuition,—books,—fees—room,—and—board;

years-thatthey-had-during-the-prier-scheebyear, if: had-ateb-entry-in-the-sample-month—or-the-menth-previous
L. the—student—was—enrolled—and—attended- highe-the-sample-menth.
schooHn-the-lastsemesterof-theschoolyear, First—Step—AFDC—must—verify—thatthe—participant
2. the-studentis-expectedtoreturnto-high-schookatisfacterily-participated-in-the-sample-menth—A-participant
ferthe-nextsehoelyear—and s—eonsidered—teo—have—satistactorly—partictpated——he/she
3. the—student—participated—satistactoriy—during attended-an—activity foratleast 75%ef thementhly-hours
the-semester seheduled—Fhe-hours—of participationmust-equal-er-exceed
Heurs—atended—should—egqual—hours—sechedule@0-heurspermonth—erjob-entriesFirst Step—AFBE must
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compenent-including-sel-initiated-education-ortraining.  called-First-Step—AFDBC-Child-Care—Care-under-this+ule is

Fhe-minimum-datarequired-are: available—te—persens Providing child care to families
A MEHNumber,; receiving TANF benefitswho must participate in_ ABC
B- Birth-date; DelawaresFirst Step—AFDBCpregraon to persons who
S Pregram-status-and-exemption-code,; work and receive-AFBCQANF (Categories 11 and 12).
B: Yeungestehild's-date-of birth; B. Sections 402, 403, and 1102 of the Social Security
E. Date-oimestrecent-AFBC-opening; Act also establishes child care fer——eertah-BE TANFE
F  Number—of months—within—the—mest—reecent 60 recipients who lose-AFBJANFE because of work-and/or
months-ofreceiptof-AFDC; otherincomerelated+reasens.
G. Educationlevel-{highest-grade—completed)-&-date
of-completion; Fhepurpose—of-this-Actasneted-in-Rule-256:0-6f the
H: Literaeylevel CFR-—states—Fhis—part-pertains—to—child—care—available to
- Targetgroup-codeand-date-efentry-iteFirst Step families—whose—eligibility fer- AFDCassistance—has—eeased
AFDBG; due-to-inereased-hours-of—er-earningsfrom-empleyment or
J ldentifierforaperson-netexempt; as—a—result—eftheloss—eiincome—disregards—due—to the
K— Assighmentstatus-seheduled-heursbeginning andxpiration—ofthe—timelimits.” Such child care is called
ending-datesforthe-follewing-{ifapplicable): Transitional Child Care and is available for working
1. assessment—&—employability —development families, for—up—te—12meonths—aftertheless—ofAFDC
planning, (Category 13).

2. eachHist-Step—AFBC—eoempenent—nehding c. Seetren—492—493—and—1—}92—ef—the%ee+aléeeurlty
o ot 1€ initiated-od ; iming, i ome

3. jeb-statusinchuding-date-eHeb-entry; families-whe-werk-and-whe-are-atrisk-ef-beecoming-—eligible
L An-indicator-of satisfactory-participation; fer-AFBC:
M- Ameunt—ef-suppertive—services,—other—than—child Fhepurpose—of-this-Act-asnoted-inRule257-0-of the
carepaid-during-the-menth; CFR-states—Fhis—permits—States—to—provide—assistance to
N Ameuntofchild-carepaymentiforthemonth; lew-ncome—workingfamties-wheneed-child-earetnr-order
O~ Fype-ofehild-ecareand to-werk—and-are—otherwise—at-risk-of-becoming—eligible for
P Any-additonal dataasspecthied-by-the BepartmentAFDE—Suach-child-ecare-is<called-At-Risk-Child-Care{part
of-Categoery-31).

11002.6 Legal Authority

The Delaware Child Care Subside Program operateS. Title 7, Chapter Il of the Code of Federal Regulations,
under authority of both State and federal laws andPart 273.7 (A) states: “A dependent care reimbursement
regulations. The State grants authority under title 31 f thehall be provided to an Employment and Training participant
Delaware Code. Federal authority is granted through Titléor all dependents requiring dependent care unless otherwise
PM-A- Title XX of the Social Security Act—the—Omnibus prohibited by this section...if dependent care is necessary for
BudgetReconeiliation-Aet-of1990and Work Requirements participation of a household member in the Employment and
under Section 273.7, title 7, Chapter Il of the Revised Cod&raining program.” Such child care is provided as part of
of Federal Regulations and the Child Care and Developmetie State’s Food Stamp Employment and Training Program
Block Grant as amended by the Personal Responsibility aralso known as First Step — Food Stamps (Category 21).
Work Opportunity Reconciliation Act of 1996.

D. Publie—tLaw—101-508—of—the—Omnibus—Budget
11002.6.2  Federal Law/Regulation Reeconciliation-Act-of 1990-establishése Child Care and

In addition to the State Law noted above, Delaware'©evelopment Block Grant (part of Category 31) as amended
Child Care Subsidy Program operates under the authority &y the Personal Responsibility and Work Opportunity
several federal—+andatescluding—the—follewing rules,  Reconciliation Act of 1996.
including: The purpose of the CCDBG as stated in Rule 98.1 of the

A. Seetions-402,-403.and-1102-of the-Secial-SecurityCFR is, “to increase the availability, affordability and quality
Act-establishes—child—care—services—as—a—suppertive—serviad child care services.” The goals of the grant are:
during—an—AFDC—recipient'sparticipaten—i+—JOBS—The 1. to provide low-income families with the financial
purpese-ef-this-Act-as-noted-in-Rule-255:0-of the-CFR-statem sources to find and afford quality care,
“State—/-A—agencies—must—provide—child—eare;—under 2. to enhance the quality and increase the supply of
conditions-specified-inthispart—to-eligiblefamilieste-allow child care for all families,

participaten—tn-employment—education—ortraming——Such 3. to provide parent/caretakers with a broad range of
child-care-is—calledJOBSChild-Care-er-in—Delaware; it isoptions in addressing their child needs,
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4. to strengthen the role of the family, First-Step—AFDBECChild-Care—services—are—considered
5. to improve the quality and coordination of child an-entilement—Fhis—means-that-AFDC—recipients-who are
care programs and early childhood development programserking,—participating—inFirst-Step,—orinvelved-in—-a—self-

and initiated-activity—similarto—First-Step.—and-whe-need—¢hild
6. to increase the availability of early childhood eare—to—eontinue—this—activity,—are—guaranteed—ehild- care
development and before and after school services. sewtees—Aﬂ—AFD&FeerpEH{—eaH—eeﬂadeFDSS—falMe to

E. Title XX of the Social Security Act and the Step—DBSS-censidersparent/caretakersreeeivingFirst-Step —
Omnibus Budget Reconciliation Act of 1981 establisheAFBE—Child—Care—a—prierity—and—willtypically—provide
child care under the Social Services Block Grant (part ofervice-whenr-BSS-has-a-waitingist.

Category 31). Because First-Step—AFBC-Child-Care-isan-entitement
for_eligible families. e timel | adequate
11002.9 notice—before—any—termination—er—reducton——benefits

T. Family Child Care Home - A place where licensed resulting—from—a—chanece—intheirfamily—situatior—Fimely
care is provided for one to six children who are not related taetice-means-thatthe-parenticaretakerreeceives-theneotice at
the caregiver. least-10-daysbefere-theactionis-effective—Adegquatenotice

U. ABC Child Care - The name of the child care means-thatthe-infermationiscemplete{such-as-whataction
program for ABC recipients who work or who are in FirstBSS-s—taking—and-thereasen-why-BSS-istaking-it)-when
Step - ABC. Under the CCMIS, this is Category 11 and 12.BSS—inferms—parenticaretakers—abeut—an—acton—taken.

V. Food Stamp Employment and Training - The  Unlike-etherAFDBC-entitlementsifas-aresult-efthisnotice
program by which certain unemployed mandatory and/or a—parentfcaretakerrequests—a—FairHearing.—benefits ARE

voluntary Food Stamp recipients participate in activities tdNOF—ecentinded—pending—the—resulis—of the—hearing— See
gain skills or receive training to obtain regular, paid BSSM-5000-fera-discussion-onFairHearings.

employment. Persons can receive child care if they need care
to participate. This is referred to as First Step - F00d1003.2.2 —FirstStep—AFDE-SanctohBC Sanctions
Stamps. Under the Division's CCMIS, this is Category 21. Mandatery recipients who fail without good cause to
W. In-Home Care - Care provided for a child in the meet requirements forFirst-St&dBC are sanctioned. A
child's own home by either a relative or non-relative, wheresanction means that the recipient’'s needs are not considered
such care is exempt from licensing requirements. It alsin determining the family’s need for assistance and the
refers to situations where care is provided by a relative in theecipient loses her/his share of the—AFDO®NF grant.
relative's own home. This care is also exempt from licensingvhen these recipients receive sanctions, they lose-their First
requirements. Step—AFDBCABC Child Care and, as long as the-AFDC
X. Income - Any type of money payment that is of gain TANF case remains open, they cannot receive other
or benefit to a family. Examples of income include, wagescategories of child care. In order to retain-First-Step—AFDC
social security pensions, public assistance payments, chiiBC-Child Care, the recipient will have to cure the sanction,
support, etc. meaning they will have to cooperate with-theirFirst-Step —
Y. Income Eligible - A family is financially eligible to AFBE ABC requirements, or they will have to become
receive child care services based on the family's grossxempt.
income. It also refers to child care programs under Category Referte-DSSM-3004-and-3004-1t6-3004-8-forafurther
31. diseussten-ofFirstStep—AFDC.
AA. Income Limit - The maximum amount of gross
income a family can receive to remain financially eligible for11003.4 Transitional Child Care
child care services. Current income limit is 155 percent of  Parent/caretakers who received-AFDENF and who
the federal poverty level. are working-are-entited-forup-to-12-consecutive-meonths of
AB. Job Training - A program which either establishes ehild-earecan continue to receive child care if they:
or enhances a person's job skills. Such training either leads to A. stopped receivingAFBTANF because of income
employment or allows a person to maintain employmenfrom work or because their income disregards expired,
already obtained. Such training includes, but is not limited B- reeeived-AFBCin—atleastthree-of-the-six-meonths
to: First Step contracted programs, JTPA sponsored trainingefereesing-AFBC-eligibility—and
programs, recognized school vocational programs, and on- C. request Transitional Child Care (Category 13).
the-job training programs. Example—A-family's-AFDC-ease-closes-in-December.
tn-Apritthey-apply-forFransitional-Child-Care—Fhree-of the
11003.2.1-First-Step—AFDBC-and-Nen-First-Step{Werkindast-six—menth-perieds-will be-figured-from-Becember-when
AFBC)-Child-Care-Guarantee/Netice-Reguirements their-AFBE—case—<closednoet-from-Apri—Thefamily-must
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Parent/caretakers who meet the above requrremenlsttee#em%haeﬁrsté%ep—@ase—h#&eageeabea%&he—elosmg
need to also meet financial eligibility requirements. TheyoftheirFirst-Step—AFDE-Child-Care—Thisletterwillalso
must have income equal to or under 155 percent of povertyotify-the-family-ef their-eligibility for FCCif-they-call-their
Parent/caretakers also need to be Worklng in order to quahf;&h#d—@are—@ase—M&nager—'Fhese#&m#reSAHh&eeH%aet thelr

the-AFBC-case-to-close—However-whenadded-tegether, the Those AFDC families not previously receiving any
combination—closes-the-AFBC—case—TFhisfamily-weould bechild care will get a letter from DSS alerting them to the
eligiblefor FCC—Fo-show-this-anetherway: possibility that they could be eligible for child care. They
A-  Huhearnedinecome-enly-meanslossef AFBC = yesare told to contact the nearest child care office and to request
ferFec; TCC. Case Managers will need to make appointments for
B: ifunearned-income-only-meansloss-efAFBC—= nothese families and the family will need to complete an
forFeCand application.
G H—unearned—and—unearned—combined—andif the
unearned-income-alohe-deesnotcauseloss of AFDC- = y84003.4.3  Transitional Child Care Guarantee
ferFec. Fo-the-extent-that-afamily-meets FSC+equirements and
continbeste-meetthem-BSS—guaranteesTransitienat Child
11003.4.1 Certain AFDC Families May Qualify Even if Care—TFherefore,—DSS—must—provide—services—when it
Their Case Closes for a Reason Other Than Income identifies—an—eligiblefamily—BSS—eonsidersFSE—a—child

Chiltd-Care-Hthe-AFBC-—case—<lesed-because-they has-a-waiting-Hst.
E. failledtofileamoenthhyrepert, Because FCC-is-a-guarantee-to-eligiblefamilies—t-is an
F falled-anincomplete-monthiyreport, entilement—program—Fherefore—families—must—receive
G falledto-provideinformationor adequate-and-timely notce-ofany-termination-orreduetion in

11003.4.2  Transitional Child Care Request continue-untikune-30-of thefollowing-year.
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- eriayiny Sl ! ehil : ; F o o iob incldes Bt

new-appheation: DIVISION OF SOCIAL SERVICES

, , o Statutey Authority: 31 DelawareCode,
11008.4.4 Requwements to Cortinue Recewmg TCC Section 505 (2 Del.C. 505)

A Famihesnotorly-need-to-meet-the-guathringreles
tofecetve I.;; H ey & _ . PUBLIC NOTICE
Medicaid / Medical Asgstance Program

In compliance with the State's Administrative
Proedures Ad (APA - Title 29, Chepter 101 of the
Delaware Code) and with 42CFR 8447205, and unde the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505 the Delaware Department of Health and Saia
Services (DHSS / Division of Sccial Services / Medica
Assistance Program B publishing a summary é the State
Plan for Title XXI —the Delaware Healthy Children Program
(DHCP) and changes to its Medical Assistance Provider
Manuals (General Policy section), and the Division of Social
Senices Manual (DSSM) for eigibility.

Comments, written suggestions, compilations of data,
testimony, briefs or other written maerials concerning this
change must be received by md no later than November 1,
1998 at the Medicaid Administrative Office, Lewis Bldg.,
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Herman M. Holloway, Sr. Health & Social Services qualify the children for eligibility for The Delaware Healthy

Campus, 1901 N. DuPont Hwy., New Castle, DE 19720Children Program.

attention Thelma Mayer. Materials filed thereafter will not * "Immediate family” is defined a unit (living in the

be considered except where good cause for lateness same household) comprised of various adults who are

demonstrated. Copies of all written submissions filed witHegally/financially responsible for each other, and various

the Medicaid office will be available for public inspection in children (related or unrelated) for whom the adults have

the Medicaid Administrative Office at the address givenlegal responsibility or for whom the adults have accepted

above. Please call (302) 577-4880, extension 131, for gparental-like responsibility. This is the same definition that

appointment if you wish to review the materials. Individualsis used for Medicaid eligibility.

with disabilites who wish to participate in these The child must have been uninsured for at least 6

proceedings, or review the materials submitted, shoulgrevious months (se@ther Insurance below)

contact the Division to discuss auxiliary aids or services  The child must be a resident of Delaware and the family

needed to facilitate such review or participation. Suchmust intend to maintain Delaware residence.

contact may be in person, in writing or by telephone by using  The child must be (1) a citizen of the United States or

the Telecommunications Relay Service, or otherwise. must have legally resided in the US for at least 5 years if

their date of entrance into the US is 8/22/96 or (2) meet the

Summary of State Plan for Delaware Healthy Children Personal  Responsibility and  Work  Opportunity

Program Reconciliation Act of 1997 (PRWORA) definition of
qualified alien; and (3) ineligible for enrollment in any State
Title XXI of the Social Security Act employee group health plan.
The family must give the State rights to recover money
Overview: from other sources that may cover medical care (for

The Delaware Healthy Children Program (DHCP) isexample, if a child is in an accident and an insurance
targeted to children under age 19 with income at or belowettlement is made, the Title XXI program, through the
200% of the Federal Poverty Level (FPL) who are notManaged Care Organization, will have the right to recover
eligible for Medicaid. Children who are eligible for from that settlement payments made on behalf of that child).
Medicaid may not choose the DHCP as an alternative tdhe family must cooperate with the Division of Child
Medicaid. Support Enforcement in locating any absent parent that may

The service package will include all of those basiche able to purchase health insurance for the child.
benefit services provided under the State’s Medicaid
Managed Care program as it was structured during 199®ther Insurance:

Services will be provided by the same managed care The Delaware Title XXI program is targeted to
organizations (MCOs) that participate with Medicaid. Inuninsured children and is not expected to supplant any health
addition, participants in the DHCP will receive pharmacyinsurance currently provided to any applicant. Delaware’s
services comparable to the Medicaid population. They wilapproach to crowd out is:

also receive 31 days of mental health and substance abuse Children are not eligible for the Delaware Title XXI
treatment services (any treatment modality) in a calendgrogram unless they have been without health coverage for
year in addition to the basic MCO benefit of 30 outpatienat least the six preceding months. Exceptions to this would

visits for mental health be made if coverage is lost due to:
Children are eligible under Title XXI (DHCP) only after » death of parent,

enrollment with a MCO. » disability of parent,
There is a premium for this program (sBeemiums * termination of employment,

below) that must be paid in order to guarantee coverage. The ¢ change to a new employer who does not cover

premium is a nominal per family per month fee. As long as dependents,

the premium is paid, eligibility is guaranteed for 12 months. » change of address so that no employer-sponsored
There is a $10 copayment for inappropriate use of an coverage is available

emergency room. e expiration of the coverage periods established by

COBRA

Eligibility: * employer terminating health coverage as an benefit

Countable income after deductions will be compared to for all employees.

200% of the FPL for a family the size of those in the
immediate family with one exception (a pregnhant womarPremiums:
will count as two [2] people for determining the FPL level to
use). Income less than or equal to 200% of the FPL will
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*  $10 per family per month (PFPM) for families with Who will provide the service?
countable incomes between 101% and 133% of the Selected MCOs will provide health services to DHCP
Federal Poverty Limit (FPL), beneficiaries. The providers in these plans are Delaware
« $15 PFPM for families with incomes between hospitals, doctors, federally qualified health centers and
134% and 166% of the FPL, and other providers that people use. The MCOs are encouraged
e $25 PFPM for families with incomes betweento work with community providers of mental health,
167% and 200% of the substance abuse, home health care and other services that
* Incentives for pre-payment of premiums will be enrolled beneficiaries will need.
considered.

487

Beneficiary Rights and Responsibilities
If premiums have not been paid for two months, When clients enter the DHCP, they should be able to

eligibility will be suspended and enroliment in the programfind primary care physicians who will provide medical

will end. homes for them. It is the plan’s responsibility to see that
The family will then beaneligible for six monthsfrom  clients get appropriate, timely care and that they are treated

the date of suspension and disenrollment, unless they caourteously. DHSS will be monitoring the performance of

demonstrate good cause for non-payment of premiums.  the plan. If the MCO or HBM cannot resolve a problem, the

State's formal grievance procedure can be invoked.

Beneficiaries have the responsibility to utilize preventive

services, such as receiving regular check-ups, available

health screenings, and appropriate immunizations. _They

should keep appointments and follow doctors instructions.

Plans also have the right to disenroll clients for good cause,

B. DELAWARE HEALTHY CHILDREN PROGRAM such as consistently using the emergency room

(DHCP) inappropriately. The client must then select another plan.
Section 4901 of the Balanced Budget Act of 1997 (P.LThe client may not opt out of the MCO program.

105-33) establishes Title XXI of the Social Security Act

which defines a new State Child Health Insurance Prograho is eligible for the DHCP?

(SCHIP). This enables States to initiate and expand the To be eligible for the DHCP the child must:

provision of health assistance to uninsured, low-income

REVISION — PROVIDER MANUALS:

General Policy Manual

children in an effective and efficient manner that is
coordinated with other sources of health benefits coverage’s
for children.

Enabling legislation in Delaware named this program
the Delaware Healthy Children Program (DHCP) and
established rules within the requirements of Title XXI with a
mandated premium for participation (a per family per month

fee).

Health Benefits Manager
DHSS contracts with a provider of health benefits

management services. The Health Benefits Managers

be under the age of 19 years (through 18);

have a family income less than or equal to 200% of
the Federal Poverty Level (FPL);

be a current Delaware resident with intent to
remain;

be uninsured for at least 6 previous months
(exceptions to this would be made if coverage is
lost due to: death of parent, disability of parent,
termination of employment, change to a new
employer who does not cover dependents, change
of address so that no employer-sponsored coverage
is_available, expiration of the coverage periods

(HBM) will: established by COBRA, employer terminating
 Provide outreach and education relative to health coverage as a benefit for all employees);
enroliment.
+ Explain plan and enroll beneficiaries. NOTE: Applicants who have been uninsured less than 6
* Help teach beneficiaries how to use managed caremonths will be given a time when their pending application
* Act as benéeficiary services representative. for the program can be approved. If children have been
* Monitor beneficiary satisfaction or problems with enrolled in the DHCP, but premiums have not been paid for

plan. 2 months, eligibility will be suspended and enrollment in the

Establish linkages with the community and theMCO will end. The family will then be ineligible for 6

health plan. months from the date of suspension and disenrollment,

Collect and track premiums. unless they can demonstrate good cause, as defined by the
State, for non-payment of premium.
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Other Standards day care, respite care, or home modifications.
A child must: Home health aide services are covered as medically

be a citizen of the United States or must have
legally resided in the US for at least 5 years if their
date of entrance into the US is 8/22/96; or

meet the Personal Responsibility and Work
Opportunity  Reconciliation ~Act of 1997
(PRWORA) definition of qualified alien who is not
subject to the 5 year bar; AND

be ineligible for enrollment in any public health

plan.

All DHCP beneficiaries MUST enroll with an MCO.
This population is not eligible for any services until the
effective date of their MCO enrollment.

Families may not choose the DHCP coverage as an
alternative to Medicaid. Federal law requires that any child
eligible under Medicaid must accept Medicaid coverage if
they wish to participate in either program.

Coverage under the DHCP MCO Benefits Package
Those eligible for the DHCP will receive two (2)

insurance cards. One card will be issued by the MCO and
valid for services included in the DHCP basic benefit

package.
The following services are included in the DHCP and

necessary according to the State’s published
definition;

Nursing care servicesthere is a limit of 28 hours
of Private Duty Nursing Services per week in the
basic benefit, no additional hours available;
Abortion only if necessary to save the life of the
mother or if the pregnancy is the result of an act of
rape or incest — subject to the rules for Federal
funding;

Outpatient substance abuse treatment services —
limited to 30 days inclusive of outpatient mental
health services;

Case management services;

Care coordination services;

Physical therapy. occupational therapy, and
services for individuals with speech, hearing, and
language disorders;

Hospice care;

Any other medical, diagnostic, screening,
preventive, restorative, remedial, therapeutic, or
rehabilitative services;

Medical transportation - emergency transportation
only as provided in the basic benefit package;

NOT included in this program are dental services, non-

are covered as part of a basic MCO benefit package when emergency transportation and any other service not specified

medically necessary:

above.

* Inpatient hospital services; Additional Services Are Covered Under The Medical

* Outpatient hospital services; Assistance Program

+ Physician services; The second insurance card will be a DHCP card that

¢ Surgical services; will be used for services not covered by the MCO but are

¢ Clinic Services (including health center services)reimbursed by Medicaid. These services are often referred
and other ambulatory health care services; to as “wrap around services”.

* Laboratory and radiological services; Wrap Around Services that are Covered by Medicaid

« Prenatal care and pre-pregnancy family planningor DHCP Eligible Recipients
services and supplies;

¢ Outpatient mental health services, other than ¢ Prescription drugswith the same limitations as the
outpatient substance abuse treatment services, but Title XIX program;
including services furnished in _a State-operated ¢ Over-the-counter medications - limited to drug
mental hospital and including community-based categories where the over-the-counter product may
services - 30 days of outpatient care included in the be less toxic, have fewer side effects, and be less
basic MCO benefit; costly than an equivalent legend product;

¢ Durable medical equipment and other medically- ¢ Inpatient mental health or substance abuse services
related or remedial devices such as prosthetic for up to 31 days per calendar year (including
devices, implants, eyeglasses, hearing aids, and outpatient residential and any other treatment
adaptive devices); modality). Children who need inpatient services

* Disposable medical supplies; beyond this will convert to Medicaid Long-Term

* Home and community-based health care services Care;

limited to medically necessary home health services
provided by the MCOs as part of the basic benefit.
Does NOT include personal care, chore services,

Outpatient mental health services - additional days
(up to 31), see coverage as described above
(Inpatient mental health services).
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Emergency Room Co-Pay

provision of child health assistance to uninsured, low-

The family must pay a $10.00 co-pay (coinsurance) peincome children in an effective and efficient manner that is

emergency room Visit.

This co-pay will be waived if thecoordinated with other sources of health benefits coverage

emergency room Vvisit results in immediate

inpatientfor children.

hospitalization or if a prudent layperson would interpret the

need for the visit to the ER to be an emergency.

END OF PROVIDER MANUAL
REVISION — ELIGIBILITY MANUAL:
DSSM 18000 — 18800.4

Division of Social Services Manual

18000 Delaware Healthy Children Program

18100 General Eligibility Requirements

18100.1State Residency

18100.2Alien Status

18100.3Fair Hearings

18100.4Limitations on Retroactive Coverage

18200 Technical Eligibility

18200.1Age Requirement

18200.2Uninsured Requirement

18200.2.Definition of Comprehensive Health Insurance

18200.2.%500d Cause for Loss of Health Insurance

18200.3Children of Public Agency Employees

18200.4Residents of Institutions

18200.4.Patient in an Institution for Mental Disease

18200.4..hmate of a Public Institution

18300 Composition of Budget Unit

18400 Financial Eligibility

18500 Eligibility Determination

18600 Managed Care Enrollment Requirements

18700 Premium Requirements

18700.1Initial Premium

18700.2Premiums to Continue Coverage

18700.3Advance Payment of Premiums

18700.4Refunds of Premiums

18700.5Cancellation of Coverage for Nonpayment of
Premiums

18700.6Good Cause for Nonpayment of Premiums

18800 Continuous Eligibility

18800.1Termination of Eligibility

18800.2Changes in Family Income

18800.3Continuously Eligible Newborns

18800.4Redetermination of Eligibility

18000 Delaware Healthy Children Program

The Balanced Budget Act of 1997, enacted on Augusts
“State Children’s Healttspecific to DHCP.

5, 1997, establishes a new

The new law does not create any entitlement on the part
of children to child health assistance. The law creates a
capped allotment to the funds on the part of the states. The
law “constitutes budgetary authority in advance of
appropriations and represents the obligation of the Federal
Government” to provide for the payment to States of the
amounts specified for each of the fiscal years 1998-2007.
Because Title XXl is not an entitlement program, enrollment
and expenditures will be monitored closely against the
allotment. Enrollment will be stopped when total
expenditures are projected to equal the available funding
level.

The rules in this section set forth the eligibility
requirements for coverage under the Delaware Healthy
Children Program (DHCP) as authorized under Title 19,
Chapter 99, Section 9905 of the Delaware Code. The DHCP
is implemented January 1, 1999, with benefits for children
beginning February 1, 1999.

18100 General Eligibility Requirements

The Medicaid rules at Section 14000 of the Division of
Social Services Manual (DSSM 14000) also apply to DHCP
except as provided in this section.

18100.1 State Residency
The child must be actually residing in Delaware.

18100.2 Alien Status

The DHCP does not provide state-funded benefits to
gualified aliens subject to the 5 year PRWORA bar or to
legally residing nongualified aliens. The DHCP does not
provide coverage of emergency and labor and delivery
services to illegally residing and ineligible aliens.

18100.3 Fair Hearings

Applicants and recipients do not maintain a right to a
fair hearing. The rules at DSSM 5000 Fair Hearing Practice
and Procedures do not apply to DHCP.

18100.4 Limitations on Retroactive Coverage

Retroactive coverage is not available to any child
eligible under DHCP. The rules on retroactive eligibility at
DSSM 14920 through 14920.5 do not apply to DHCP.

18200 Technical Eligibility

The following requirements are factors of eligibility

Insurance Program” by adding a new Title XXI to the Social
Security Act. The purpose of this program is to providel8200.1 Age Requirement
funds to States to enable them to initiate and expand the The individual must be under the age of 19. The rules
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on emancipated minors at DSSM 16220.2.3 will also applyhe plan that is offered or organized by the Sate of Delaware

to DHCP. on behalf of State employees or other public agency

employees within the state. The State health benefits plan

18200.2Uninsured Requirement does not include separately run county plans, city plans, or
The DHCP is limited to uninsured, low-income other municipal plans.

children. The following children are not eligible for DHCP: The State of Delaware health benefits plan is only

1. Children who are eligible for Medicaid. offered to employees of the State of Delaware and the

2. Children who, at the time of application. have Department of Education. It is not offered to employees of
insurance coverage that meets the definition ofany county, city or municipality and is not offered to
comprehensive health insurance. employees of State contractors.

3. Children who have had comprehensive health
insurance (other than Medicaid) within the six months18200.4 Residents of Institutions
preceding the month of application unless good cause exists A child who is a patient in an institution for mental
for the loss of health insurance. The month of application idisease (IMD) or who is an inmate of a public institution is
the month in which a signed application is received by DSSnot eligible.

4, Children who are eligible for or who have access to
coverage under a state health benefits plan on the basis 018200.4.1Patient in an Institution for Mental Disease
family member’'s employment with a public agency in the An Institution for Mental Disease (IMD) is a hospital,
state. nursing facility, or other institution of more than 16 beds that

is primarily engaged in providing diagnosis, treatment or
18200.2.1Definition of Comprehensive Health Insurance care of persons with mental diseases, not including mental

A benefit package comparable in scope to the "basicfetardation.
benefit package required by the State of Delaware's Small A child who is an inpatient in an IMD at the time of
Employer Health Insurance Act at Title 18, Chapter 72 of thapplication, or during the scheduled redetermination, is not
Delaware Code. This package covers hospital and physicialigible for DHCP. If a child enrolled in DHCP
services as well as laboratory and radiology services. Thmubsequently requires inpatient services in an IMD, the
term "comprehensive" does not mean coverage for benefiteceipt of inpatient services will not make the child ineligible
normally referred to as "optional," e.g., prescription drugs. during a period of continuous eligibility.

18200.2.2Good Cause for Loss of Health Insurance 18200.4.2Inmate of a Public Institution

Good cause for loss of health insurance in the six An inmate of a public institution is a person who is

months preceding the month of application are: living in a public institution. A public institution is an
institution that is the responsibility of a governmental unit or
¢ death of parent over which a governmental unit exercises administrative
+ disability of parent control. This control can exist when a facility is actually an
¢ termination of employment organizational part of a governmental unit or when a
+ change to a new employer who does not covegovernmental unit exercises final administrative control,
dependents including ownership and control of the physical facilities and

change of address so that employer-sponsoredrounds used to house inmates. Administrative control can
coverage is not available — the provider servicealso exist when a governmental unit is responsible for the
network is not available within the county in which ongoing daily activities of a facility; for example, when

the family resides facility staff members are government employees or when a
+ expiration of the coverage periods established byjovernmental unit, board, or officer has final authority to
COBRA hire and fire employees. Privately supported institutions that
« employer terminating health coverage as a benefiire not under the control of a governmental unit do not meet
for all employees the definition of a public institution.
A child is an inmate when serving time for a criminal
18200.3 Children of Public Agency Employees offense or confined involuntarily in State or Federal prisons,

A child who has a family member who works for a jail, detention facilities, or other penal facilities. A child
public agency within Delaware and is eligible to participateawaiting trial in a detention center is considered an inmate of
in the State health benefits plan with an employer premiura public institution. A child living in a detention center after
subsidy is not eligible for DHCP.  Family member ishis or her case has been adjudicated and other living
defined as the parent of the child or the individual who hagrrangements are being made (such as a transfer to a
legal custody of the child. The State health benefits plan isommunity residence) is not an inmate of a public
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institution. Children who are sent to a privately supportedl8700.2Premiums to Continue Coverage
institution as an alternative to a detention or prison sentence A monthly premium notice will be sent to the family.

are not inmates of a public institution. The premium is due by the $f the month for the next
N . month’s coverage. Premium payments for ongoing coverage
18300 Composition of Budget Unit will be accepted through the last day of the month.

The composition of the family budget unit for DHCP
will be determined USinq the rules at DSSM 16240 through8700_3Advance Payment of Premiums

16240.3. Families will be able to pay in advance and purchase up
to one year's coverage. The following incentive is offered
18400 Financial Eligibility for advance payments:
Financial eligibility for DHCP will be determined using
the rules at DSSM 16230 throuqh 16230.3. Pav 3 months — get 1 Dremium free month
Pay 6 months — get 2 premium free months
18500Eligibility Determination Pay 9 months — get 3 premium free months

After applying appropriate disregards to income,
Compare the countable family income to the incOmesxtend beyond the scheduled eligibility redetermination. If
eligibility standard for the budget unit size. the child is determined to be ineligible, the advance premium
payments will be refunded to the family.

18600 Managed Care Enrollment Requirements

Children who are found eligible must enroll with a 18700.4 Refunds of Premiums
managed care organization and pay a monthly premium to  when a child is determined ineligible for DHCP, any
receive coverage of medical services. The Health Benefitggyance premium payments will be refunded to the family.

Manager (enrollment broker) will be responsible for thepremium payments for a current month of eligibility will not
enrollment process including premium requirements. Th@e refunded.

service package and wrap around services are described in
the General Policy Section of the Delaware Medicalig700.5 Cancellation of Coverage for Nonpayment of

Assistance Program Provider Services Manual. Premiums
_ _ Coverage will be cancelled when the family is in arrears
18700 Premium Requirements for two premium payments. The coverage will end the last

Families with eligible children are required to pay agay of the month when the second payment is due. A notice
premium in order to receive coverage. The premium is pesf cancellation will be sent to the family advising the family
family per month regardless of the number of eligibletg report any change in circumstances, such as a decrease in
children in the family. The monthly premium will vary jncome that may result in eligibility for Medicaid. If one

according to countable family income as follows: premium pavment is received by the last day of the
cancellation month, coverage will be reinstatéamilies

Countable Family Income Premium who lose coverage for nonpayment of premiums will have

>100% FPL < or = 133%FPL $10 received two unpaid months of coverage. Families who are

>133% FPL < or = 166% FPL $15 cancelled for nonpayment of premiums cannot reenroll for

> 166% FPL < or = 200% FPL $25 six_months from their coverage end date. There is no

) automatic reenrollment at the end of the six month
Payments that are less than one month's premium wiancellation period. The family must initiate reenrollment

not be accepted. and must pay an initial premium.
- _ Eligibility redeterminations will be processed without
18700.1Initial Premium regard to the families’ enrollment status.

Coverage beqins the first of the month following
payment of the initial premium. Payments for the initial18700.6 Good Cause for Nonpayment of Premiums
premium will be accepted through a monthly cut-off date  Good cause for nonpayment of premiums will be
known as the authorization date. The authorization date {$etermined by DSS on a case-by-case basis.
set by the automated eligibility system. _If payment of the
initial premium is received by the authorization date,18800 Continuous Eligibility
coverage under DHCP will be effective the following month.  Continuous eligibility means continued eligibility under

DHCP during the 12-month period of time between the first
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morth of eigibility and the rext scheduled edetermination.

Theinitial month d the continuous period of digibility
is the first month in which eligibility is determined. A new
period of continuous eligibility will be established keginning
with the morth following the last morth of the previous
period of continuows eligibility, when a schediled
redetermination is completed andthe child is deemined to
be eligible.

A new 12-morh period of continuaus eligibility will
also begin afterany bresk in DHCPdligibility.

188001 Temination of Higibility

A child who & determined €eligible for DHCP renains
digible for a 12-month peiod o continuous digibility
unless he or she becomes in€ligible for the following
reasms:

a. the dild becomes 19 years of age

b. thechild dies

c. thechild acquires @mprehensive health insurance

d. the child becomes €ligible for the State health
benefits dan

e. the dild becomes dligible for Medcaid

f. the dild becomes an inmate of a pubic institution

g. thechildisnolonge a Delaware resident

h. the child no bngea meets citizenship or gudlified
alien datus

188002 Changesin Family Income

There is no interruption of the continuows digibility
period because of an increase in the family’s incame. This
indudes an increase in countable income because of a
change in family size.

If thereis a decrease in family income or anincrease in
family size, digibility will be redetermined. A decrease in
income could result in the family becoming €eligible for
Medicaid or the child remaining €ligible for DHCP with a
lower premium. If the decrease in ncome results in alower
premium for the family, the child will receive anew 12-
morth period of continuous eligibility.

188003 Continuouwsly Eligible Newlorns

A baby born to a moher €ligible for DHCP & deemed
digible at birth. The newbornr's continuous digibility will
coincide with the mother’s 12month period of continuous

eligibility.

188004 Redetermination of Eligibility
A redetermirgtion of digibility is required bythe end of
a 12 morth period of continuous dligibility.

END OF DSSM PALICY MANUAL

DIVISION OF SOCIAL SERVICES
Statutey Authority: 31 DelawareCode,
Section 505 (3 Del.C. 505)

PUBLIC NOTICE
Medicaid / Medical Asgstance Program

In compliance with the State's Administrative
Proedures Ad (APA - Title 29, Chepter 101 of the
Delaware Code) and with 42CFR 8447205, and unde the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505 the Delaware Department of Health and Saia
Services (DHSS) /Division of Sccia Services / Medicaid
Proglam is amending its eigibility manual.

Comments, written suggestions, compilations of data,
testimony, briefs or ather written maerials concerning this
change must be received by md no later than November 1,
1998 at the Medicaid Administrative Office, Lewis Bldg.,
Heman M. Holloway, Sr. Health & Socia Services
Campus 1901 N. DuPait Hwy., New Caste, DE 1972,
attention Thema Mayer. Materials filed thereafter will not
be corsidered except whee good cause for lateness is
demorstrated Copies of dl written submissions filed with
the Medicaid office will be available for public inspection in
the Medicaid Administrative Office at the address given
above. Please cal (302) 5774880, extension 131, for an
appointment if you wish to review the materials. Individuals
with disabilities who wish to patticipate in these
proceedings, or review the mderials submited, should
contact the Division to dscuss auxliary aids or services
needed to facilitate such review or paticipation. Such
contact may be in grson, in writing or by telephone by using
the Telecommunications Relay Sewice, or otherwise.

REVISION:
Division of Social Services Higibility Manual

DSSM 1620.1.4
Dedctions fromEamed Income

*  $90earred income cduction per moith pereamer

{for-familieswith-children-ony)
» actual child care expenses up to $175 per month per
child for age two and dder; upto $200per child for

under age two. Corvert weekly amoun to a
monthly amount. The dependent child must be
related to the wage earner or must be included in
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the budjet urit in order to alow the dild care
deduction.

There is a special income disregard for pregrant teers.
Exclude one-hdf of the goss parental income (includes
eamed and unearned income) in the digibility determination
for the pegnant teen.

DSSM 162302
Unearned Income

Uneamed income is income received without
performing workrelated activity. Unearned income is
countedas paid without application of any disregards. There
is an exception for child support paymerts and pregnant teen
disregard as isted below. Unearnedincome includes but is
not limited to:

* Annuities

»  Black Lung benefits

* Cash contributions from organizations, churches,
friends, relatives, or social agencies

* Child suppat paymerts - deduet-$50—per—meonth
from-total-ehid-suppor—payments deduct the first

$50 per month of chld suppat received for each
child

*  One-haf of the gross parental income for pregnant
teen

*  Insurance benefits

* Interest, dividends, and income from capital
investments

e Lump sum payments,
settlements

* Military alotments

 Payments from estates, trust funds, or other
personal property which cannat be converted into
cash because d legal provisions

* Pensions

* Railroad Retirement

*  Sccia Security (use gross amourts except when an
overpaymert is being deducted by the SSA)

*  Unemployment Canpensation

* Veterans Benefits

*  Workman's Canpensation

incduding insurance

DSSM 162303
Excluded Income

* Eamed Ircome Tax Credts (EITC)

. X : hof 4 il
paymens First $50 pr morth of the child support
received for each child

 Goverrmenta (federal, state, or local) rert and
housing subsidies, including payments made

directly to the applicant/recipiert for howsing or
utility costs, e.g., HUD utility allowances

* Income ownred by or eceived for the berefit of the
siblings

» Financial Assigance received from <hod grarts,
scholarships, vocationa rehabilitation paymerts,
Job Training Partnership Act payments, educational
loans, ard other loans that ae expected to be
repaid. Also exclude other financial asdgstance
received that is intended for ooks, tuition, or other
self-sufficiency expenses.

* One hdf of the gross jrental income for minor
pregnant teens

+ Paymets made by a hird party directly to
landlords or other vendars

*  SSI bendfits
e Earned income of a minor child regardess of
student status

* Earned income ofan 18 yea old or emaripated
minor who is a full time student or a part time
student but not afull time employee aterding a
school, cdlege, university, or acourse of vocational
or techrical training.

DIVISION OF SOCIAL SERVICES
Statutey Authority: 31 DelawareCode,
Section 505 (3 Del.C. 505)

PUBLIC NOTICE
Medicaid / Medical Asgstance Program

In compliance with the State's Administrative
Proedures Ad (APA - Title 29, Chepter 101 of the
Delaware Code) and with 42CFR 8447205, and unde the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505 the Delaware Department of Health and Saia
Services (DHSS) /Division of Sccia Services / Medicaid
Proglam is amending its eigibility manual.

Comments, written suggestions, compilations of data,
testimony, briefs or ather written maerials concerning this
change must be received by md no later than November 1,
1998 at the Medicaid Administrative Office, Lewis Bldg.,
Heman M. Holloway, Sr. Health & Socia Services
Campus 1901 N. DuPait Hwy., New Caste, DE 1972,
attention Thelma Mayer. Materials filed thereafter will not
be corsidered except where good cause for lateness is
demorstrated Copies of dl written submissions filed with
the Medicaid office will be available for public inspection in
the Medicaid Administrative Office at the address given
above. Please call (302) 577-4880, extension 131 for an
appointment if you wish to review the maerials. Individuals
with disabilities who wish to patticipate in these
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proceedngs, or review the materials submitted, shoud
contact the Division to discuss auxiliary aids or services
needed to Bcilitate such review or participation. Such
contact may bein peson, in writing or by téephore by using
the Telecommunications Relay Service, or oherwise.

REVISION:
Division of Soéal Services Eligibility Manual

DSSM 14900
Enrdliment in Managed Care

On May 17, 1995 Delaware received approval fromthe
Health Care Financing Administraton for a Section 1115
Demonstration Waiver that is known as the Diamond Sate
Health Plan. The basic ideabelind this initiative is to use
managed care principles and a strong quality assurance
program to revamp the way lrealth care is delivered to
Delaware's most vulnerable populations. The Diamond
State Health Plan is designed to proide a basic set of health
care benefits to current Medcaid beneficiaries as wdl as
uninsured individuals in Delaware who have income at or
below 100% of the Federal Poverty Level (FPL). The
demorstration waver will mainstream certain Medicaid
recipients into managed care to increase and improve access
to medical service while improving st effectiveness and
slowing the rae of growth in health care costs

The maority of the Medicaid population receiving nan-
institutional serviceswill beenrall edinto the Diamord Sate
Health Plan. Recipients in the cash asdstance programs
(TANF/AFDC, SSI, and GA) as well as tle TANF/AFDC-
related groups, SSl-rlated groups, and poverty level groups
will be included in the managed care progam. The
following individuds camot erroll in Diamond Site Health
Plan:

A. Individuas ertitted to or digible to enrdl in
Medicare

B. Individuals residing in a nusing facility or
intermedate care fecility for thementally retarded (ICF/MR)

C. individuascovered under the home and community
based wéavers

E. non lawful and nan qualified non dtizens (aliers)
F. individuas who hawe CHAMPUS

DSSM 149201
RETROACTIVE COVERAGE LIMITATIONS

Effective January 1, 1996, Retroactive Medicaid
coverage is NOT available © any individual who, in the
month of application, is eligible for enrollment under the
Diamond $te Health Plan. Individuas who ae excluded
from the Diamond &ite Health Plan may ke found digible

for retroactive Medcaid coverage. These individuals
include:

those receiving long term are srvices (nusing
facility and the home and community based
waivers) and

» those living out of state but considered Ddaware
residerts, such as a child placed out of state by
DSCYF.

DSSM 16210
Limitations on Retroactive Coverage
Retroactive Medicaid eligibility is discused in the
common digibility section of the Medicd Asdstance
Manual. The demonstration waiver eliminates prior querter
eligibility. Retroactive Medicaid coverageis NOT availabe
to ary individual who, in the month of apgication, is€ligible
for erroliment unckr the Diamord State Health Plan,
Ceatain individuas, who are excluded from the
Diamond Sate Hedth Plan, may be found €ligible for
retroactive Medicaid. Individuals who may be found
eligible for retroactive Medicaid are:

* those who al ertitled to or digible to eroll in
Medicare,

those receiving long term are srvices (nusing
facility and the home and community based
waivers) and

» those living outof-state but corsidered Ddaware
reddernts, sut as a child placed ou-of-state by
DSCYF.

DIVISION OF SOCIAL SERVICES
Statutey Authority: 31 DelawareCode,
Section 512 (A Del.C. 512)

PUBLIC NOTICE
DIVISION OF SOCIALSERVICES
TANF PROGRAM

The Delaware Health and Sodal Services / Division of
Social Services/ Temporary Assistance for Needy Families
Proglam is proposing to implement a policy change to the
Division of Sccial Senices Manud Section 3005 The
change would transfer to the Division of Chld Support
Enforcement (DCSE) the responsibility for determining
goodcaus for a client’s falure to moperate with DCSE in
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establishment of peternity and in securing child support.
The ogion to d so was presented with passage of the
federal Peasond Resporsibility and Work Opportunity
Reconciliation Act of 1996.

COMMENT PERIOD

Any person who wishesto male written sggegions,
compilatons of daa, testimony, briefs or other written
materials oncerning the proposed new reguations must
submit same to the Director, Division o Sodal Services,
P.O. Box 906, New Castle, DE, by October 30, 199%8.

SUMMARY OF PROPO&D REVISIONS:

* Transfers to the Division of Child Support Enforcement
the responsibility for makng gamd cause determinations
related to a client’s failure to cooperate with that agerncy in
establishing and securing child support.

NATURE OF PROPOEBD REVISIONS:

3005.4 Good cause determiretion

It is the esporsibility of the BSS Division of Child
Sumort Enforcemern (DCSE) to determine if good cause for
refusing to cooperate exists When good causeis determined
to exist, the applicant may patrticipate in the ABC progam
and will nat be required to cooperate in support collection
activities.

3005.5Enforcemert without the caretaker's cogperation
When good cause for non-cooperation exists BSS
DCSEmust axide whether or not child suppott enforcement
activities can proceed without risk to the child or caretaker if
the enforcement activities do na includecoopertion. DSS
will ask the applicant if he/she believes that enforcement
activities can proceed and may-also-consult-with-the BECSE
mekingthedecision will relay that information to DCSE.
If a DCSE's recommendation is made to proceed with
enforcement activities, DSS will notify the applicart and
give the applicant the oppotunity to withdraw the
application or close the case before enforcement activities

begin.

3005.6 Assignment-of-chld-supportrights and Far Hearings
Applicants and recipients have the right to request a fair

hearing if they disagree with any DSS or DCSE decision
made in regad to te child support assignmer, non-
cooperation, or goad cause claim issues. DCSE will handle
the fair hearing requestson isswes of non-cooperation and
good cause daim.

DIVISION OF SOCIAL SERVICES
Statutey Authority: 31 DelawareCode,
Section 505 (3 Del.C. 505)

Medicaid / Medical Asdstance Program

In compliance with the State's Administrative
Proedures Ad (APA - Title 29, Chepter 101 of the
Delaware Code) and with 42CFR 8447205, and unde the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505 the Delaware Department of Health and Saia
Services (DHSS / Division of Sccial Services / Medica
Assistance Program is amending its ambulatory surgical
center, practitioner, inpatient hospital, outpatient hospital
and general policy provider marual(s).

Comments, written suggestions, compilations of data,
testimony, briefs or ather written maerials concerning this
change must be received by md no later than November 1,
1998 at the Medicaid Administrative Office, Lewis Bldg.,
Heman M. Holloway, Sr. Health & Socia Services
Campus 1901 N. DuPait Hwy., New Caste, DE 1972,
attention Thelma Mayer. Materials filed thereafter will not
be corsidered except where good cause for lateness is
demorstrated Copies of dl written submissions filed with
the Medicaid office will be available for public inspection in
the Medicaid Administrative Office at the address given
above. Pease cal (302) 5774880 extension 131, for an
appointment if you wish to review the materials. Individuals
with disabilities who wish to patticipate in these
proceedings, or review the mderials submited, should
contact the Division to dscuss auxliary aids or services
needed to facilitate such review or paticipation. Such
contact may be in grson, in writing or by telephone by using
the Telecommunications Relay Sewice, or otherwise.

REVISION:

The danges in the Ambulatory Surgical Center,
Prectitioner, Inpatiert, and Oupatient Hospital policy
manuals regarding abortions has been federally mandaed.
The change does no affect the curent policy for rape and
incest.

Ambulatory Surgical Center

Abortions
The DMAP reimburses ASCs/FSSCs forabortion
procedures for eligible Medicaid clients if the procedure-is

eovered-byMedicare—Medicare covers the procedure.

Endangerment to Mother’s Life
Federal regulation, 42 CFR 441203, permtis the DMAP
to reimburse forabortions if the "life of the mother woud be
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endangeed by tte pregnarcy.”
Effective November 13 1997 Feleral law eracted rew

Hyde Amermment requiremerns for federally-funded
abortions. One of those requirements is that, in order for

Hyde Amendmer requirements for federally-funded

Medicaid to reimburse for an abation, a physician must

abortions Ore of tho% requirements is thet, in order for

certify that a woman sufers from a physical disorder,

Medicaid to reimburse for an abortion, a physician must

physical injury, or physical illness, incuding a life-

certify that a woman suffers from a physical disorder,

endangering physical condition caused or arising from the

physical injury, or physical illness, including a life-

pregnancy itself, tha would place the woman m danger of

endangeing physical condtion caused or arising from the
pregrancy itself, that would place the woman in dange of

death unlessan abortion is performed.

death uness an bortion isperformed.

A phyS|C|an must eeFHﬂl—i-H—WHH-Hg—Ehet—FH—FHSFhe*.

Itis 1he responsbility of the ASC/FSSCa secure +etha
copies d the Abortion Justifcation Formeertificationtetter

and the complete medical record from the attending
practitioner for their billing pumposes. See Appendix C for a
copy of the Abortion Justification Fom.

Practitioner M anual

Insurance CoPayments

DMAP recipients may also be covered by plans sch as
BC/BSs Totad Heath Hus, CIGNA’'s Hedthplan of
Delaware, -and-Healtheare-of Belaware-ete. as well as other
HMOs. Under these kinds of plans, the petients choose a
primary care physician wio providestota care. The primay
care physician refers patierts to member specialists when
necessay. Thereis frequently aco{pay amour incurred for
all sick office visits, emergercy room visits, specialist visits,
etc.

In those instances where a Medicaid recipient is also
covered by a pan for whith payment of the above mentioned
co-pays is required, the DMAP will cover the applicable m-
pay amourts. (co-pays are differertiated from “non-
covered’ or “non-allowed” charges.)

Any person who is a membe of an accessible mareged
care organization must use the services of the accessible
managed care aganization. Reer t the Accessible
Managed Gare Insurance Cariers section of the General
Pdicy.

Abortions

Endangerment to Mother’s Life

Federa regulation, 42 CFR 44.203, permits the DMAP
to ramburse forabortions if he “life of the mother would be
endangered by tte pregnarcy.”

Effective November 13 1997 Feera |aw eracted rew

%he—p%egnamy—enelarge%s—ﬂe—methe;s—#e mplete an
Abortion Justification Form &ee Appendix J) that will ddail
the new Hyde Amendment requirement. In addition to the
Abortion Justifcation Form, the physician must attach the
complete medical record to the HCFA 1500.

It is the resporsibility of the attending physician to
supply beth—a copy of the -ertificatior—tetter Abortion
Justification Form and the complete medical record to the
hospital and the aresthesiologist for their billing purpases.

I npatient Hospital Manual
Abortions

Endangerment to Mother’s Life

Federal regulation, 42 CFR 8441203 permits the
DMAP to rdmburse acute care inpatient genera hospitals
for abortions ifthe 'life of the mother would be endangered
by the pregnancy" and if theinpatient admission is medically
necessay.

Effective November 13, 197 Federal law enacted new
Hyde Ameniment requiremens for federaly-funded
abortions. One of those requirements is that, in order for
Medicaid to reimburse for an abation, a physician must
certify that a woman sufers from a physical disorder,
physical injury, or pktysical illness, induding a life-
endancering physical condition caused or arising from the
pregnancy itself, that would place the woman m dancer of

death uness an bortion isperformed.

%he—pregnaney—eqdargeits—me—mefher—s—h#e The h@ltal

must obtain an Abortion Justification Form from the
attending physician tha will detail the above Hyde
Admendment requirement. (see Appendix F for acopy of the
Abortion Justification Form. In adlition to the Abortion
Justification Form the hospital must attach the complete
medical record to the UB 92.
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It is the responsibility of the facility to secure beth a
copy of the eertifieationetter Abortion Justification Form
and the complete medcal record (including hospital record)
from the attending practitioner for their billing puiposes.

Outpatient Hosptal M anual
Abortions

Endangerment to Mother’s Life

Federa regulation, 42 CFR 44.203, permits the DMAP
to reimburse for abationsif the"life of the mother would be
endangeed by tte pregnarcy.”

Effective November 13 1997 Feera |aw eracted rew
Hyde Amendmer reqiirements for federally-funded
abortions Ore of those requirements is that, in order for
Medicaid to reimburse for an abortion, a physician must
certify that a woman suffers from a physical disorder,
physical injury, or physical illness, including a life-
endangeing physical condtion caused or arising from the
pregrency itself, that would place the woman in dange of
death unlessan abottion is performed.

The outpetient hospital facility must obtain a-tetter an
Abortion Justification Form from the attending physician

that will detail the Hyce Amendmen requirement (see
Appendx Jfor a copy of the Abortion Jusitfication Form)

eeftiftes-thattr-histherprefesstondjudgmeitthe fe—of-the

In addition to the Abortion Judtification Form the
outpatient hospital facility must attach the complete medical
record to the UB92 claim form. The outpaient hosptal
facility shdl obtain a ®py of medica records from the
attendng practitioner.

General Policy Manual

Prescribed Pediatric Extended Care

In circumstances where a child is exempt from maneged
care coverage the following pdicy will be applied.

The DMAP will cover Presaibed Pediatric Extended
Care (PPEC) for medically and/or technology-dependent
children who can be maintained in the @mmunity as an
aterretive to inpatient hospital or nursing hane care when
supported by PFEC. PFEC provides up to twelve hours of
care daily (Monday through Friday) at the PPEC facility
upon prescription from a child's primary physician, thus

allowing a child to obtain necessary medical services and
monitoring withou institutionalization. PPEC services are
auhorized based on the level of nursing care and
rehahilitative therapy needed The prescribing prectitioner
may request prior authorization by serding a letter with the
following information to Medicaid’s Physician Corsultant:

* Name of pdient.

* Patient's Delaware Medical Asdstance ID number.

» Date of bith.

* Detailed medical history that documerts the need
for PPEC rvices.

e Docurentation that the child would require
inpatient hospital or nursing home care in the
abserte of PPEC serices.

* Estimated amount ard duration o required services
(the numbe of days per week andthe rumber of
weeks/months that te patient is expected to need
theseservices.

e If home helth services or pivate duy nurse
services are ordered concurrently with PFEC,
medical justification for the combination of
servicesisrequired.

* Name and address of the PPECorganization which
will provide tte care.

Qualified M edicare Beneficiaries (QMB)
£ cetive S ’ e willreimt

For dl other goups, inpatient psychiatric hospital/

facility servicesfor individuds age 21-65 are not covered.

A. DIAMOND STATE HEALTH PLAN
Who Must Enroll In The DSHP

Categorically Eligible

All categaicaly dligible beneficiaries MUST enrall in

the DSHP exept the following exempt groups:

* Medicad recipients in long term care ingtitutions,
such & nursing hanes, ICFMRs and ICF/IMDs
(limited to Medcaid €ligible persons who are 65
years of age or older).

* Those who are digible for hame and commurity
based services through the Medicaid Waivers for
the Eldedy and Disaled, AIDS/HIV, ard Menta
Retardation.

* Medicad recipients who dso have Medicare or
CHAMPUS

* Transiert farmworkers who resle in the State for
less than three months a year.
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. IIIegaIIy and IegaIIy residing non-qualified aliens.

Covered services (refer to Medicaid Eligibility Groups
and Covered Services, Categorically Eligible section of this
General Policy) provided to these exempt individuals will be
reimbursed on a “fee for service” basis.

Expanded Population

All expanded population beneficiaries MUST enroll in
the DSHP. This population is not eligible for any services
until the effective date of their MCO enrollment. This
population is eligible for all services included in the MCO
benefit package PLUS pharmacy, non-emergency
transportation, —private—duty—rursing—services—that—exceed
twenty-eight {28} heurs—per—week—thatare—autherized by
Medicaid-staff-for-persens-underage-twenty-ene-(@dntal
clinic services for recipients under age twenty-one (21),
behavioral health services, and EPSDT/CSCRP services
provided by enrolled school districts.

The following individuals/families may be eligible for
Medicaid in Delaware as part of the expanded population if
they meet certain requirements:

* Any uninsured adult age 19 or over who has family
income at or below 100% of the federal poverty
level.

* Any adult age 19 years and over who is receiving a
General Assistance check.

Coverage Under The MCO Benefits Package
Eligible MCO beneficiaries will receive two (2)
insurance cards. One card will be issued by the M@O

chosen by the beneficiary.
The services listed below are included when medically

Rehabilitation agency;

Ambulatory surgical center;

Dialysis center;

Family planning - These services can be directly
accessed by Medicaid individuals without prior
authorization through any Medicaid provider (who
will bill the MCO and be paid on a fee-for-service
basis);

Nurse/midwife;

Certified registered nurse practitioner;

General medical clinic services except
environmental investigation for source for lead and
Preschool Developmental Diagnostic Nursery;
EPSDT screening clinic except Part- K
Multidisciplinary Assessment;

Methadone clinic;

Hospice;

Extended pregnancy;

EPSDT group and individual services;

EPSDT nutrition services, occupational, speech and
physical therapies.

Mental health and substance abuse services: for
children, up to 30 outpatient units; for adults, up to
20 outpatient days and 30 inpatient days (an unused
inpatient day can be exchanged for three (3)
outpatient days or two (2) residential treatment
days).

Federally Qualified Health Center.

Skilled nursing services in a nursing facility up to
30 day annual limit.

Private duty nursing services
Preschool Developmental
(PDDN);

Prescribed Pediatric Extended Care
services for clients under the age of 21.

Diagnostic Nursery

(PPEC)

Some MCOs may include additional benefits, such as
valid for the services included in the MCO benefit packageeye exams and eyeglasses for adults, which are not mandated

by the DMAP to be part of the basic benefit.

necessaryin the MCO Benefit Package for both the Additional Services Are Covered Under The Medical
categorically eligible and expanded population and shouldssistance Program

The second insurance card will be a Medical Assistance
card that will be used for services not covered by the MCO

not be billed to the Medicaid program:

* Physician;

benefits package but reimbursed by the Medical Assistance

* Inpatient and outpatient hospital — includes allProgram. These services are often referred to as “wrap

pharmaceuticals and blood products;
* Independent laboratory;
* Home health;
* Emergency transportation;

* Medically necessary durable medical equipmentMWrap Around Services

around services”.
expanded population receive a different package of “wrap
around services”.

The categorically eligible and the

that are Covered for the

supplies;

Categorically Eligible Medicaid Recipient

* Podiatry;
*  Optometry/optician;

The services listed below are not included in the MCO

Benefit Package but are covered for the categorically eligible
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Medicaid recipient using their Medical Assistance Card:  FREUnitat{302)577-4900-in-the-follewing-twe-instances:

 Pharmacy (only if dispensed by a pharmacy
provider to a client or the client’s representative for -
use in other than a hospital setting).

» Extended behavioral health services authorized by
the Division of Alcoholism, Drug Abuse, and
Mental Health (DADAMH) for adults deemed
severely and persistently ill (SPI).

* Non-emergency transportation.

. I bl i ibility as

Y inthe-eounty-which-hereside{ithe-insurance
carrier—on-the-table-below-indicates—a—N"in-the
county-which-the—clientresidesthe-nsuranees not
aeeessibleyand

» Day health and rehabilitation. s  Ha-clientpresentsabBSHPecard-anrd-MEOMHMO
*  Private-duty-nurse-services-that-exceed-28-heurs per coeverage-but-the-insurance—carrieris—netlisted on
week-that-are-autherized-by-Medicaid-staff. the-table

* Environmental investigation for source of lead

provided by DPH for recipients under age 21. Effective 8/1/96 clients will be required to comply with

» Preschool-bevelopmental-Biaghostic Nursery. the rules and procedures of their private accessible managed
» Part-HC Multidisciplinary Assessment. care insurance. The DMAP will no longer pay for medical
» Dental clinic services for recipients under age 21. services that have been denied by private accessible

s Presecribed—Pediatrie—Extended—Care—(PPEC)Mmanaged care insurance carriers for reasons related to the
servicesforrecipientsunderthe-age-ef 23-that arensured’s failure to comply with the policy’s procedures.

authorized-by-Medicaid-staff. Examples are claims denied by the private managed care
» EPSDT/CSCRP services provided by enrolledinsurance because:

school districts.
e Chronic renal disease program
services authorized by Medicaid staff.
* Part-HC developmental therapy and social work. .
» Behavioral health services for children authorized .
by the Department of Services for Children, Youth, .
and Their Families.

transportation ¢« There was no referral from the primary care
physician.

The medical provider was out of the network.
There was no precertification or authorization.
Emergency room service without referral for a non-

emergency service.

Wrap Around Services that are Covered for the Expanded Services that are not included in the accessible managed
Population care insurer’'s plan but are covered by the DMAP will
The services listed below are not included in the MCCeentinue—to—be—paid—bythe BMAIRR paid by the DSHP
Benefit Package but are covered for the expanded populatiddCO that the client has selected
Medicaid recipient using their Medical Assistance Card:
* Pharmacy (only if dispensed by a pharmacyHMOMANAGED-CARETFABLE ACCESSIBHHY
provider to the client or client's representative for RESOURCENAME-OF NeEe KENF SUSSEX
use in other than a hospital setting). CObE INSURANCE

» Extended behavioral health services authorized bys13 AetraHealthPlan ¥ ¥ ¥
the Division of Alcoholism, Drug Abuse, and H3 Aetra-Life-tasuraneeY ¥ ¥
Mental Health (DADAMH) for clients deemed FO3 BC/BS-efBE ¥ ¥ ¥
seriously and persistently ill. F53 CignaHealth-Plan ¥ ¥ ¥

* Non-emergency transportation. c26 CignaHealth-Plans ¥ ¥ ¥

* Chronic renal disease program transportationre25 CignaHealth-Plans ¥ ¥ ¥
services authorized by Medicaid staff. c83 CignaHealth-Plans-of

*  Private-duty-nurse-services-that-exceed-28-hours per BE ¥ ¥ ¥
week—that—are—autherized—by—Medicaid—staft for k24 Delaware-Valley HMO—Y N N
personsunderage23-{effective-11/1/96). 246 Belaware-Valley HMO- N N

» Dental clinic services for recipients under age 213%5 DelmarvaHealth-Plad ¥ ¥
(effective 11/1/96). co2 DelmarvaHealth-Pla ¥ ¥

» EPSDT/CSCRP services provided by enrolledH#2 Healthcare Delawaret N N
school districts. 310 Healtheare Delawaret N N

EO3 Healthcareof BPE ¥ N N
Accessible Managed Care Insurance Carriers 043 HMO-of Belaware ¥ ¥ ¥
Fhe-health-serviceprovider-sheuld-netify-the-MedicaidE+5 HMO-of Belaware ¥ ¥ ¥
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818 MBIHRPA-Optimum-Cheice N policies added or revised in this Federal Consistency Poalicy
K54  Mid-Atlantie ¥ Document were selected far ther alility to protect, preserve,

340 U-—S—Hesdltheare ¥
978 U-—S—Hesdltheare ¥
E81 US-Hedtheare ¥
E98 CignaHealth-Plans ¥
AQ7  Champus ¥
793 Keystone Healthplan-East N
F46  KeystoreHedthplanEast N

ZEZZZEZKKEZEZZKRKEZKKKKEK
ZEZZZEZKKEZEZZKEZKKKKEK

DEPARTMENT OF NATURAL
RESOURCES AND
ENVIRONMEN TAL CONTROL

DeELAWA RE COASTAL MANAGEMENT PROGRAM
Statutory Authority: 15 CFR Part 930,
15CFR 923.84a)

REGISTER NOTICE

1. TITLE OF THE REGULATIONS:
The Delaware Coastal Managemert Progam — Federal
Consistency Pdicies

2. BRIEF SYNORSIS OFTHE SUBJECT, SUBSTANCE
AND ISSUES:

Delaware has a federally approved Coastal Management
Program. Ore of the core duties of the Delaware Coastal
Managemern Progam (DCMP)is to review certain federal
activities in the mastal management area (the entire state)
for consistency with the program. The types of activities
subject to review are: 1) thase requiring a Federal permit or
licerse (e.g. US Army Caps of Engineers 404 permis); 2)
Direct Federal Actions (eg. Main Channd Deepening
project); 3) those receiving federal asdstarnce; and 4) Outer
Continental Shelf exploration/projects.

The proposed changes to the existing Federal
Consistency Policies reflect new aml updated exsting
regulations (DNREC, Dept. of Agriculture, State Historic
Presenetion Cffice, etc.) as well as new or evised
Executive Orderssigned by the Governor of Delaware. The

restore, and develop Delaware's coastal resources in the
most environmentally sersitive mamer. All of the policies
contained within the Federal Corsistency Policy document
have been promulgated and adoptd (i.e. they are existing
regulations ad/or Executive Orders) There are no new
regulations being introduced through this process.

The updae and changes to the Delaware Federa
Corsistercy Polices are considered a Rouine Program
Change urder the NOAA Statute (15 CFR 92384()).

3. POSSBLE TERMS OF THEAGENCY ACTION:
N/A

4. STATUTORY BASIS ORLEGAL AUTHORITY TO
ACT:

15 CFR Par930 — Fedral Consisterncy with Approwed
Coastal Management Progams and 15 CFR 92B4(a) —
Rouine Progam Charges to the Coastal Management
Progiam

5. OTHER REGULATIONS THAT
AFFECTED BY THE PROPOSA.:
None

MAY  BE

6. NOTICE OF PUBR.IC COMMENT:

The public hearing will be held on Octobe 14, 1998 at
7:00 p.m. in the Secretary's Corference Room at the
DNREC office huilding located at 89 Kings Highway in
Dover. Written commets must be received by 430 pm. on
Octobe 30, 1998 Comments may be mailed to the attention
of Miriam A. Lynam, Sr. Resarces Planner, Delaware
Coastal Management Prayram, 89 Kings Highway, Dover,
DE 1990 or E-Mailed to mlynam@dniec.state.de.us.

7. PREPARED BY:
Miriam A. Lynam (mlyram@drrec.state.de.us) 302-739-
3451 September 10, 1998

Federa Consistency Polcy Document
Delaware Caastal Management Program
Routine Progam Change
September 1998

Progiam Cortact:
Saigh W. Cooksey, Administrator
Delaware Ceastal Management Program
89 Kings Highway
Dover, DE 19901
(302) 73-3451

This Draft Federal Corsistercy Policy Docunent is an
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update of the existing March 1993 Comprehensive UpdatBCMP undertook a major revision to the Policy sections of
and Routine Program Implementation (Policy Document). the 1979 Program Document. The DCMP also committed to
All of the changes/additions to the document arepreparing subsequent revisions of the Policies on a routine
underlined to assist the reader in identifying new policiesinterval.
All of the additions/changes are based on existing The purpose of this 1998 Policy Document is to update
regulations, statutes, or executive orders which have beemd revise the 1993 Policy Document. Many of Delaware's
promulgated or developed since the publication of the Marclkenvironmental laws and regulations have been amended and/
1993 Policy Document. or new ones established since 1993. As a result, DCMP has
No new regulations or statutes were promulgated as apdated and/or deleted the 1993 policies accordingly. All
result of the compilation of this Federal Consistency Policyapplicable environmental laws or regulations which have

Document. been promulgated since 1993 have also been incorporated.
Comments on thiPraft Federal Consistency Policy This Routine Program Change updates and revises the

Documentshould be sent to: DCMP Policies as well as our Federal Consistency
Procedures. The result is a new working document

Miriam A. Lynam containing policies and procedures for utilization during

Delaware Coastal Management Program federal consistency reviews.

DNREC, Division of Soil & Water Conservation

89 Kings Highway Routine Program Change

Dover, Delaware 19901 Section 306 of the Coastal Zone Management Act, as
amended, provides states with a means to update their

Phone: (302) 739-3451 coastal programs with approval from NOAA.  This

e-mail: mlynam@dnrec.state.de.us procedure is called a Routine Program Change (RPC).

NOAA issued new guidance in July, 1996 regarding RPC'’s.
Delaware Coastal Management Program Summary  The DCMP has revised this Policy Document in accordance
with the RPC Guidance and determined this update qualifies
Background as and RPC. In addition to updating our Policies, the DCMP
The Coastal Zone Management Act (CZMA) wasis also updating the 1979 Program Document to reflect
signed in 1972 (P.L. 92-583). It has since been amendedhanges and progress since it's inception. The New Program
with the most recent amendment in 1996. The Act and it®ocument will incorporate this Policy Document Update.
amendments affirmed a national interest in the effective
protection and development of the coastal zone. The CZMMelaware’s Coastal Management Area
authorized the Federal Grant-in-aid program to be Delaware has defined its Coastal Management Area as
administered by the Secretary of Commerce. They in turthe entire state for the purposes of the federally approved
appointed the National Oceanic and Atmosphericcoastal management program.
Administration (NOAA) as the responsible authority for the
federal CZMA. Delaware Coastal Zone Act and the Delaware Coastal
In response to the CZMA of 1972, Delaware prepared &anagement Program
Final Environmental Impact Statement (FEIS) for the  The State of Delaware promulgated the Delaware
development of a coastal program and submitted it t€oastal Zone Act (7_Del. Cod€hapter 70) in the early
NOAA. In 1979, the Delaware Coastal Managementl970's. This State law allows the DNREC to regulate
Program was approved by NOAA under authority of thendustry in the Coastal Strip of Delaware. The Coastal Strip
CZMA (15 CFR Part 923). The FEIS established thes defined in the statute. It is approximately any lands and
Delaware Coastal Management Program (DCMP), as well agaters east of State Routes 13, 113, and 1 (north-south
its goals and policies and became Delaware’'s Programorridors), and an area on the north and south of the
Document. The Department of Natural Resources an@hesapeake and Delaware Canal.
Environmental Control (DNREC) is the agency responsible  The Delaware Coastal Zone Act is incorporated into the
for administering the state’s Coastal Management ProgramDCMP Policy Document. Industrial development activities
Section 306 of the CZMA provides states with approvedvithin the Coastal Zone Strip require a permit from the
coastal management programs the authority to revieWNREC. The Delaware Coastal Zone Act is administered
federal activities (direct actions, licenses or permitspy the DNREC Office of the Secretary.
assistance, and Outer Continental Shelf exploration) for
consistency with State Coastal Management Policies. In Introduction to Federal Consistency
1993, the DCMP recognized that many of the original
policies developed in 1979 were outdated. At that time the The Federal Coastal Zone Management Act of 1972 as
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amended (CZMA) (16 USC 81451 to §1464) provides thaSecretarial appeals.
each federal agency conducting or supporting activities, 4. Federal agencies shall not approve proposed
whether within or outside the coastal zone, affecting anwssistance projects to state and local governments that affect
land or water use or natural resource of the coastal zonthe coastal management area and are inconsistent with the
must do so in a manner which is, to the maximum extenlDCMP, except upon an override by the Secretary of
practicable, consistent with Delaware's Coastal Manageme@ommerce. See section on Secretarial appeals (page 18).
Program (DCMP).

In addition, federal permits and licenses, outerProcedures for Federal Consistency Reviews
continental shelf (OCS) plans, and grants-in-aid which may
affect Delaware's coastal zone management area must Beplicants should send their Consistency Certifications and
consistent with the DCMP. The federal consistencyall supporting documentation (including federal application
provisions are intended to provide a means for improvegackages, maps, technical drawings, etc.) to:
federal-local coordination regarding important federal
actions which could affect the Delaware coastal resources. Sarah W. Cooksey, Administrator

Consistency reviews enable the State to: Delaware Coastal Management Program
1. Plan for and manage impacts resulting from aDept. of Natural Resource & Environmental Control
federal project, permit or program. Division of Soil & Water Conservation

2. Provide for analysis of the effects of federal actions89 Kings Highway

3. Identify federal actions which could adversely Dover, DE 19901
affect coastal resources, general land use patterns, or pubffdone: (302) 739-3451
investment requirements.

4. Provide for an examination of federal actions in theDirect Federal Activities and Development Projects
context of the goals, objectives, and policy network  Federal agencies proposing activities and development
contained in the DCMP. projects must submit a consistency determination to the

Consistency offers Delaware's state agencies, througdCMP where such projects are likely to affect Delaware's
the DCMP housed in the Department of Natural Resourcesoastal resources. Under federal regulations this includes all
and Environmental Control (DNREC), Division of Soil & functions of a federal agency performed by it or on its
Water Conservation, an opportunity for a positive voice inbehalf, including: planning, construction, modification, or
federal actions. It ensures that state concerns and policiesmoval of public works, facilities, or other structures, and
will be considered by federal agencies in federalthe acquisition, utilization, or disposal of land or water
development projects, the issuance of federal licenses amdsources. See 15 CFR Section §930.31.
permits, the approval of OCS plans and programs, and the A flow chart which summarizes the consistency review
award of federal grants, loans, subsidies, insurance, or othprocess is provided as Appendix A. The following
forms of federal aid. procedures apply to federal activities and development

projects:

Applicability of Consistency Provisions

Sections 307(c) and (d) of the CZMA provide that: Notification

1. Federal activities and development projects Federal agencies must provide the DCMP, at the earliest
affecting any land or water use or natural resource ofracticable time, with consistency determinations for all
Delaware's coastal zone management area shall Ipoposed federally conducted or supported activities directly
conducted consistent with the DCMP to the maximum exterdffecting the coastal zone management area. Such
practicable. consistency determinations must be received at least 90 days

2. No federal license or permit shall be granted untilbefore the federal activity or development project reaches a
a) the DCMP has concurred with the applicant's certificationfinal decision stage likely to restrict the consideration of
or until, b) by the DCMP's failure to act, consistency isalternative approaches or measures. In a limited number of
conclusively presumed; or, ¢) on appeal to the Secretary afases, federal agencies must also submit a consistency
Commerce, the Secretary overrides the state's objection. Sdetermination for ongoing activities initiated prior to
section on Secretarial appeals (page 18). approval of the DCMP. See 15 CFR § 930.38.

3. No federal agency shall grant a license or permit for ~ The consistency determination from the federal agency
any activity described in detail in an OCS plan which affectsnust contain:
any land or water use or natural resource in the coastal zone a) A brief statement indicating how the proposed
until the DCMP concurs with the certification of consistencyaction will be undertaken in a manner consistent to the
made by the person submitting the OCS plan, except upon amaximum extent practicable with the DCMP. The term
override by the Secretary of Commerce. See section dmaximum extent practicable' describes the requirement for
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federal activities to be fully consistent with such program€DCMP Objection to a Consistency Determination
unless compliance is prohibited based upon the requirements In the event the DCMP disagrees with the federal
of existing law applicable to the federal agency's operationggency's consistency determination, a notification will be

See 15 CFR §930.32. sent to the affected federal agency and to the Director of the
b) An evaluation of the relevant enforceable policiesfederal Office of Ocean and Coastal Resource Management
of the DCMP. (OCRM), National Oceanic  and Atmospheric

c) A detailed description of the proposed action, itsAdministration (NOAA). The notification shall:
associated facilities and their combined coastal zone effects. a) Describe how the proposed activity is inconsistent
d) Relevant data and information, including time with specific enforceable policies of the management
schedules, sufficient to support the federal consistencgrogram;

determination. b) Identify alternative measures, where feasible,
which would make the proposed action consistent; and
State Review c) Describe the nature and necessity of additional

Pursuant to 15 CFR §930.41, the DCMP shall informinformation that may be required for making a consistency
the federal agency of its agreement or disagreement with ttieetermination if the objection is based on insufficient
federal agency's consistency determination at the earliestformation.
practicable time. The response time will not exceed 45 days Whenever the DCMP objects to a consistency
following receipt of federal notification unless an extensiondetermination, the DCMP will attempt to resolve its
has been granted. concerns with the federal agency. However, in the event of a

Upon receipt of a federal consistency determination theerious disagreement between a federal agency and the
DCMP will notify those agencies and individuals with the DCMP, either party may request formal mediation through
expertise to properly review the federal activity orthe Secretary of Commerce as provided for in 15 CFR Part
development project. The DCMP shall be responsible foB30, Subpart G, or informal negotiations through OCRM.
coordinating the review, compiling comments, andBoth processes are voluntary and non-binding.
responding to the federal agency.

The State will also provide adequate public notice of theModification of Consistency Determination Process
proposed federal action. The public notice process is as The DCMP recognizes the need for flexibility in this

follows: process, such as shorter review time, special consistency
agreements, and waivers in the interests of national security
Public Notice or overriding national interest. The DCMP, through direct

a) The DCMP will give at least 20 days public notice negotiations with federal agencies, may agree to limit the
prior to response to consistency certification. In the everapplicability of consistency review based upon the scope,
that a state permit is required for the same activity, thsize, location or other characteristics of the proposed federal
DCMP will coordinate their review with the state permitting action.
agencies.

b) The notice shall describe the subject matter of thé&ederal Licenses and Permits
certification review, including a summary of the proposed  Activities requiring a federal license or permit are
activity and an announcement of the availability ofsubject to consistency when the activities, whether in or
consistency certification and accompanying publicoutside the coastal zone, are likely to affect any land or water

information. use or natural resource of Delaware's coastal zone
c) The notice shall request interested parties tonanagement area. Applicants for federal licenses or permits
comment on the proposed activity. must certify to the permitting federal agency and the DCMP

d) The notice shall provide the date, time, and place ofthat the proposed project will be conducted in a manner
any hearing to be held by the DCMP and/or State permittingonsistent with the enforceable policies of the DCMP.

agency. Proposed activities subject to this section include those
e) The notice shall be published in a minimum of tworequiring federal authorizations, certifications, approvals, or
Delaware newspapers of general circulation. other forms of permission granted by any federal agency to

f) Public notice may be expanded in proportion to thean applicant, except OCS leases and federal agencies permit
degree of likely public interest involved, the substantialapplications for federal permits which are covered
commitment of or impact on coastal resources, theeparately.
complexity or controversy of the proposal, or for other good  Pursuant to 15 CFR§930.53(b), the DCMP has prepared
reasons. a list of those federal licenses and permits which are

considered to "affect the coastal zone". No federal license or
permit described on this list (see Appendix C) can be granted
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until after the applicant certifies that the proposed activity d) Upon the applicant's request, the DCMP shall
complies with and will be conducted in a manner consistergrovide assistance for developing the assessment and

with the DCMP and the DCMP concurs. findings described in items b and c above.
The following procedures apply to federal licenses and
permits: State Review
Pursuant to 15 CFR 8930.60, State review of a federal
Notification license or permit application is initiated upon receipt of the

Federal agencies are required to inform applicants foconsistency certification and the necessary data and
listed federal licenses and permits of the applicant'hformation as specified in 15 CFR §930.57 and §930.58.
responsibility for notification to the State and submission of  The State will also provide adequate public notice of the
required information and a consistency certification. Theproposed federal permit or license. The public notice
notice and consistency certification shall comply with 15process is as follows:

CFR §930.57 and §930.58.

Applicants should consult with the DCMP at the earliestPublic Notice
practicable time for assistance regarding the DCMP policies a) The DCMP will give at least 30 days public notice
applicable to the proposed project. prior to response to consistency certification. In the event

When satisfied that the proposed activity meets th¢hat a state permit is required for the same activity, the
federal consistency requirements, all applicants for federddCMP will coordinate with the state permitting agencies.
licenses or permits subject to consistency shall provide inthe b) The notice shall describe the subject matter of the
application to the federal licensing or permitting agency a&ertification review, including a summary of the proposed
certification that the proposed activity complies with andactivity and an announcement of the availability of
will be conducted in a manner consistent with the State'sonsistency certification and accompanying public
approved management program. The applicant's consisteniyformation.
certification shall be in letter format and be accompanied by c¢) The notice shall request interested parties to
the necessary data and information. The consistenayomment on the proposed activity.
certification shall contain the following statement: d) The notice shall provide the date, time, and place of

any hearing to be held by the DCMP and/or State permitting
"The proposed activity complies with Delaware's approvedigency.
coastal management program and will be conducted in a e) The notice shall be published in a minimum of two
manner consistent with such program.” Delaware newspapers of general circulation.
f)  Public notice may be expanded in proportion to the

At the same time an application is submitted to thedegree of likely public interest involved, the substantial
federal agency for a listed federal license or permit, theommitment of or impact on coastal resources, the
applicant shall transmit a copy of the application andcomplexity or controversy of the proposal, or for other good
consistency certification to the DCMP. reasons.

Necessary Data and Information Review Process
The applicant shall furnish the DCMP with necessary = Review of consistency certifications and supportive
data and information along with the consistencyinformation will be conducted by the DCMP. If a state
certification. Such information and data shall include: permit is required for the same activity, the State permitting
a) A detailed description of the proposed activity andagency's review of the permit applications will become part
its associated facilities which is adequate to permit amfthe DCMP's consistency review.
assessment of their probable coastal zone effects. This Consistency certifications and/or state permit
includes, but is not limited to, a copy of the federal permitapplications will be reviewed to determine whether or not:
application package, maps, diagrams, technical data, etc. a) Sufficient information was submitted to determine
b) A brief assessment relating the probable coastatonsistency.
zone effects of the proposed project and its associated b) The proposed activity by itself, or in consideration
facilities on any land or water use or natural resource of theith existing projects, would cause a violation of a Delaware
coastal zone to the relevant enforceable policies of thstatute, regulation, or enforceable policy contained in the
Delaware Coastal Management Program. program, or result in an adverse impact of an unacceptable
c) A brief set of findings, derived from the above nature as defined by the management program.
assessment, indicating that the proposed activity, its c¢) Alternative measures exist, which if adopted by the
associated facilities, and their effects are all consistent witapplicant, would permit the proposed activity to be
the provisions of the DCMP. conducted in a manner consistent with the DCMP.
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Concurrence with a Consistency Certification assistance from federal agencies, may monitor other federal
At the earliest practicable time following the close oflicense and permit activities which may reasonably be
the public comment period, the DCMP shall notify theexpected to affect Delaware's coastal zone management area,
applicant and the federal and/or state permitting agencyut which are not listed in the DCMP. Delaware intends to
whether it concurs or objects to the consistency certificationmonitor unlisted federal license and permit activities through
Concurrence shall be in writing. If the DCMP does notthe A-95 Process/State and Regional Clearinghouses, NEPA
respond within six months from the commencement okenvironmental impact statements, and routine reporting of
review, concurrence shall be conclusively presumed. If aegional resource agencies.
consistency decision has not been issued within 90 days of Should the DCMP determine that an unlisted license or
commencement of review, the DCMP shall notify both thepermit activity could be reasonably expected to affect the
federal permitting agency and applicant of the status andoastal zone, notification will be sent to the appropriate
provide justification for further delay. federal agency, the Director of OCRM, and the applicant of
the DCMP's intent to review the activity for consistency
Federal Action following Delaware Concurrence with a  pursuant to 15 CFR §930.54.
Consistency Certification
If the DCMP issues a concurrence (or concurrence i§ederal Assistance to State and Local Governments
conclusively presumed) with the applicants' consistency  Pursuant with 15 CFR Part 930, Subpart F, state and
certification, the federal agency may approve the applicatiofocal governments submitting applications for federal
for a federal license or permit (state permits may still beassistance affecting Delaware's coastal zone management
required). area shall certify that the applications are consistent with the
DCMP. Federal assistance means assistance provided under
Federal Action following Delaware Objection to a a Federal program to an applicant agency through grant or
Consistency Certification contractual arrangements, loans, subsidies, guarantees,
At any time during the six month review period, theinsurance, or other forms of financial aid. An applicant
DCMP may object to the consistency certification. Suchagency means any unit of state or local government which
objection will be contained in a written notice from the submits an application for federal assistance.
DCMP to the applicant, the federal agency, and the Director
of OCRM. The objection shall: DCMP Consistency Provision Relative to Federal
a) Describe how the proposed action is inconsistenfssistance
with the enforceable policies of the management program. Applications by state, county and municipal agencies
b) Identify alternative measures, where feasiblefor federal assistance must be reviewed by the state Federal
which would make the proposed action consistent. Aid Review Committee (FARC). Additionally, all
c) Describe the nature and necessity of additionahpplications from governmental entities which receive State
information required for making a consistency determinatiorfunds must be reviewed and approved by the Delaware State
if the objection is based on insufficient information. See 15Clearinghouse Committee (DSCC), a legislatively mandated

CFR §930.64(d) review body whose membership includes representatives of
d) Describe the applicant's right to appeal to thehe executive and legislative branches of State government.
Secretary of Commerce. The DSCC may veto applications and prevent their further

consideration by a federal agency. Other reviews are also

Upon receipt of a State's objection, the federal agencsequired at the regional level for projects in New Castle
shall not grant the federal license or permit, except whereZounty.
upon appeal to the Secretary of Commerce, the Secretary To ensure consistency with the DCMP and conform
overrides DCMP's objection based upon a finding that th&vith NOAA regulations, DCMP will review all federal
proposed activity is either consistent with the purposes of thassistance applications and make the final consistency
CZMA or is in the interest of national security (15 CFR Partdetermination in consultation with the FARC and the DSCC.
930, Subpart H). The State's objection shall include a In the event the DCMP objects to the applicant agency's
statement informing the applicant of a right to appeal to th@roposal on grounds of inconsistency with the DCMP, the
Secretary of Commerce. See section on Secretarial appeadbjection must include the reasons and supporting
Regardless of DCMP's consistency decision or thénformation for such action. The DCMP will then notify the
Secretary's decision in an appeal, the project may natpplicant agency and the federal agency of the State's
commence until all necessary State permits are obtained. objection.

The State's objection notification will:

Modification of Consistency Certification Process a) Describe how the proposed project is inconsistent

Pursuant with 15 CFR8§930.54 the DCMP, withwith specific elements of the management program.
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b) Identify alternative measures, if any, which wouldtransport of dredged materials, and discharges or emissions
make the proposed action consistent. subject to the Clean Water Act of 1987 or the Clean Air Act
c) Describe the nature and necessity of additionabf 1990.
information required for making a consistency determination

if the objection is based on insufficient information. OCS Activities Subject to Consistency
d) Describe the applicant's right to appeal to the A certification of consistency for each activity described
Secretary of Commerce. in detail in the OCS plan shall be attached to the OCS plan at
the time it is submitted to the Secretary of the Interior. No
Modification of Consistency Certification Process federal official or agency shall grant any license or permit

The DCMP will monitor federal assistance projects andor any activity described in detail in the OCS plan until the
programs through the clearinghouse review process arfitate has received such certification and plan together and
other means. If the monitoring indicates that significantuntil the State has concurred or conclusive concurrence is
impacts on the State's coastal resources have occurred presumed.
could occur from federal assistance projects, a formal OCS plan license and permit actions not described in
consistency review and determination pursuant to the federdetail in the OCS plan are subject to the provisions for
regulations will be requested. In such cases, the DCMP willederal licenses and permits.
notify the applicant agency, involved federal agencies, and
the OCRM Director of its intention to make such aNotification and Review Process
determination. Any person submitting to the U.S. Secretary of the

Some federal assistance programs are not subject taterior any OCS plan must furnish the DCMP with a copy
OMB Circular A-95 nor to the review process required byof the OCS plan certification.
the Delaware State Clearinghouse Committee. In these cases When satisfied that the proposed activities described in
the DCMP will monitor program activity through the Federaldetail in the OCS plan meet the Federal consistency
Register, informal and formal federal agency contactrequirements, the OCS lessee or operator shall declare in the
newsletters, State-local technical assistance projects, awmdnsistency certification that:
other means. Where it is determined that such programs
could have a significant impact, the DCMP will review the"The proposed activities described in detail in this plan
federal program and, if appropriate, request that such federabmply with Delaware's approved coastal management
program be subject to the A-95/Clearinghouse review angrogram and will be conducted in a manner consistent with
approval process. A formal consistency certification maysuch program.”
subsequently be required.

The DCMP reserves the right to establish a federal Supporting information to accompany the certification
assistance program consistency list based on either or bothgiall include the comprehensive offshore, nearshore and
the preceding evaluations and to implement the federainshore data and material required by the Department of the
assistance consistency certification process and authoritiésterior's operating regulations governing exploration,
provided by 15 CFR Part 930, Subpart F. development and production operations on OCS (30 CFR

§250.34). Information supplied must include an assessment
OCS Exploration, Development and Production of the probable coastal zone effects, and a set of findings
Activities indicating that the proposed activities, their associated

The federal regulations, 15 CFR Part 930, Subpart Eacilities, and their combined effects, are all consistent with
provides that OCS plans submitted to the U.S. Secretary @iie provisions of the management program.
the Interior for OCS exploration, development and In order to ensure that all levels of government and the
production, and all associated federal licenses and permitgeneral public are aware of and have an opportunity to
described in detail in such OCS plans, shall be subject to@mmment on such plans, the DCMP will provide public
certification of their consistency with a State's coastahotice of the receipt of such plans, the procedures for
management program. comments, and the review closing date.

This requirement applies to:

a) License and permit activities which are described irState Concurrence with Consistency Certification
detail in the OCS plan, such as, permits to drill, and At the earliest practicable time the DCMP will notify
rights-of-use and easements for the construction anthe person, the Secretary of the Interior, and the Director of
maintenance of structures, platforms, gathering and flovDCRM whether it concurs with or objects to the consistency
lines. certification. Concurrence by the State agency shall be

b) OCS-related licenses and permits, such as foconclusively presumed in the absence of an objection within
pipeline corridors, artificial islands or other fixed structuressix months following commencement of State review.
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If the DCMP has not issued a decision within 90 days  Pursuant to 15 CFR §930.125, an appellant may file a
following the beginning of review, it will notify the notice of appeal with the Secretary of Commerce within 30
applicant, the Secretary of the Interior and the Director oflays of the appellant's receipt of DCMP's objection to a
OCRM of the status of the matter and the basis for furtheronsistency certification for a federal license or permit
delay. (including those described in an OCS plan), or a federal

If the State issues a concurrence or if conclusiveassistance program.
concurrence is presumed, the OCS lessee or operator will not The notice of appeal shall be accompanied by a
be required to submit additional certifications and supportingtatement in support of the appellant's position, along with
information for State review at the time federal applicationsupporting data and information. The appellant shall send a
are actually filed for the federal permit activities described ircopy of the notice of appeal and accompanying documents to
detail in the OCS plan. However, the lessee or operator musie federal and state agencies involved. An application fee
supply the DCMP with copies of permit applications tomust accompany the appeal to the Secretary: $200 for minor

allow the State to monitor the approved OCS activities. appeals and $500 for major appeals, unless the Secretary,
upon consideration of an applicant's request for fee waiver,
State Objection to a Consistency Certification determines that the applicant is unable to pay the fee. The

In the event the State objects to the OCS plarBecretary will also collect such other fees as are necessary to
certification, it will accompany its objection with reasonsrecover the full costs of administering and processing the
and supporting information concerning each activity whichappeals.
the State finds to be inconsistent with the management

program. The State's objection will include a statement Federal Consistency Policies
informing the person of a right of appeal to the Secretary of Delaware Coastal Management Program
Commerce on the grounds described below. Following September, 1998

receipt of a State agency objection, federal agencies may not
issue any of the licenses or permits for activities described i@MP Policies for Wetlands Management
detail in the OCS plan.

1. The productive public and private wetlands in the state
Appeals and Secretarial Review Relative to Federal shall be preserved and protected to prevent their despoliation
Consistency and destruction consistent with the historic right of private

The provisions of 15 CFR Part 930, Subpart H, outlineownership of lands.
procedures by which the Secretary of Commerce may [Authority - 7 Delaware Codé602]
override a state's objection if the Secretary finds that a
federal license or permit activity, including those describe®. Activities in or adjacent to wetlands shall be conducted
in detail in an OCS plan, or a federal assistance activityso as to minimize wetlands destruction or degradation, to
which is inconsistent with the DCMP, may be federallypreserve the natural and beneficial values of wetlands, and to
approved because the activity is consistent with thgrotect the public interest therein.
objectives or purposes of the federal CZMA, or is necessary [Authority - 7 Delaware Cod€&602, 6003(a)(2), 6119,
in the interest of national security. In order to be "consisteréind 4001]
with the objectives or purpose of the federal CZMA", an
activity already inconsistent with the DCMP, must be found3. Each state agency shall minimize the adverse effects to
by the Secretary of Commerce to be permissible becausefieshwater wetlands and conserve and enhance the
satisfies the following four requirements: environmental values and functions of freshwater wetlands

a) The activity furthers one or more of the competingin carrying out the agency's responsibilities.
national objectives or purposes contained in sections 302 or [Authority - Executive Order No. 56, May 26, 1988]

303 of the Act.

b) When performed separately or when its cumulativel. Each state agency, to the extent permitted by law, shall
effects are considered, it will not cause adverse effects on tleoid undertaking or providing financial assistance for
natural resources of the coastal zone substantial enough donstruction located in freshwater wetlands which will
outweigh its contribution to the national interest. substantially degrade or destroy for long or permanent

c) The activity will not violate any requirement of the duration the use and function of an altered area as a wetland
Clean Air Act, as amended, or the Clean Water Act, agnvironment, unless the head of the agency, through
amended. consultation with the DNREC, files written findings with

d) There is no reasonable alternative available whictOPNREC that (a) there is no reasonable alternative to such
would permit the activity to be conducted in a mannerconstruction, and that the proposed action includes all
consistent with the DCMP. practicable measures to minimize undesirable impacts to
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freshwater wetlands which may result from such use, or (f registries of natural areas and the development of critical
that the request is consistent with the procedures amareas plans and state resource areas, as provided by the
provisions of the following paragraph. In making this Delaware Natural Areas Preservation System Act, the
finding the head of the agency and DNREC may take int@®elaware Land Use Planning Act, and the Delaware Land
account social, economic, environmental and other pertinefrotection Act, respectively.
factors. [Authority - Executive Order No. 43, August 15, 1996;

[Authority - Executive Order No. 56, May 26, 1988] 7 Delaware CodeChapter 73 and Chapter 75; and 29

Delaware CodeChapter 92]

5. The Secretary of the DNREC in conjunction with the
Department of Agriculture, the Delaware DevelopmentlO. Activities which may adversely affect wetlands shall
Office and the Department of Transportation shall establisinequire state approval pursuant to the policy statements
policy and procedures including a mechanism forbelow. The CMP, however, requires no such approval for the
consultation and interagency discussions that will ensure thiellowing activities: construction of foot bridges, duck
consideration of the public health, safety and welfare, thélinds, waterfowl nesting structures, boundary markers, or
active management of wetland systems, and the uses aids to navigation that do not prevent the ebb and flow of the
freshwater wetlands including wetland enhancementtide; mosquito control activities authorized by the DNREC;
recreation, economic, scientific and cultural uses. DNRE@nd hunting, fishing, haying, trapping, and grazing of
may approve standard plans and procedures that shall demestic animals.
followed by a state agency that has similar type of activities  [Authority - 7 Delaware Codé604 and 6606; DNREC
that may affect a wetland more than one time and/or affedetlands Regulations, Section 1.04, revised November 3,
more than one wetland site. 1994]

[Authority - Executive Order No. 56, May 26, 1988]

11. In order to assure that any activity in the wetlands is
6. Any requests for new authorizations, appropriations, oappropriate, state approval shall be required prior to the
grants of state operating or capital funds, or for state loaimitiation of such activities, except no such approval shall be
assistance or guarantees shall indicate, based on bestuired for the activities identified in policy statement
available information, if an action to be proposed will benumber 10. The following factors shall be considered prior
located in or will adversely affect freshwater wetlandsto such approval: the environmental impact of the proposed
whether the proposed action is in accord with Executiveise; the number and type of supporting facilities required
Order Number 56. The U. S. Fish and Wildlife Service'sand their impact; the effect of the activity on neighboring
National Wetlands inventory maps shall be used as knd uses; the appropriate state and local comprehensive
guideline for freshwater wetlands determinations. plans for the general area; the economic impact of the
[Authority - Executive Order No. 56, May 26, 1988] activity in terms of jobs, taxes generated, and land area
required; and the aesthetic impact of the proposed activity.
7. When State-owned freshwater wetlands are proposedlternative methods of construction shall also be considered
for lease, easement, right-of-way or disposal to non-statgrior to permit approval.
public or private parties, the State agency shall (a) attach [Authority - 7 Delaware Code6604 and DNREC
restrictions appropriate to Executive Order Number 56 to th&Vetlands Regulations, revised November 3, 1994]
uses of properties by the grantee or purchaser and any
successor, except where prohibited by law; or (b) withhold.2. In considering the environmental impacts of a proposed
such properties from disposal. activity in wetlands, the Department of Natural Resources
[Authority - Executive Order No. 56, May 26, 1988] and Environmental Control shall consider the cumulative
impact of individual projects.
8. Wetlands to be managed by the Department of Natural [Authority - Executive Order No.43, August 15, 1996]
Resources and Environmental Control are those meeting the
criteria set forth in Section 6603(h) Chapter 66, Title 7,13. No permit will be issued to:
Delaware Code a. Dredge any channel through the wetlands deeper
[Authority - 7 Delaware Codé603(h)] than the existing depth or the control channel depth specified
by the Corps of Engineers at the point of connection to the
9. "Wetland-type" areas not subject to DNREC regulationadjacent navigable waterway to which the dredge channel is
including freshwater wetlands, swamps, bogs, low lying andlirectly connected. A lesser depth may be specified by the
poorly drained lands not covered by the official wetlandsSecretary of the DNREC in furtherance of the purposes of
maps, shall be evaluated for their wildlife, groundwaterthe Act.
recharge, scenic and other values as part of the preparation b. Dredge any channel through the wetlands that has
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only one outlet to navigable water through which the normahny beach, including construction of any structure or the

daily tide ebbs and flows unless the channel is equipped, kajteration, digging, mining, moving, removal or deposition

aerators or other means, to maintain the Water Qualitpf any substantial amount of beach or other materials, shall

Standards for Streams that are issued by the DNREC. be permitted only under a letter of approval from the
C. Dredge channels through wetlands with sideDepartment of Natural Resources and Environmental

more nearly vertical than a slope that rises one fooControl.

vertically for each three feet of horizontal distance except [Authority - 7 Delaware Cod6805(c)]

where conditions of soil composition prevent slope

stabilization, so that bulkheading must be used. 6. The Department shall grant or deny a permit or letter of

d. Utilize wetlands for any activity unless it: approval required by Policies 4 and 5 in accordance with

(1) Requires water access for the central purposguly promulgated regulations. If any structure proposed to

of the activity; and be built in whole or in part seaward of the building line could
(2) Has no alternative on adjoining non-wetlandreasonably be reduced in size or otherwise altered in order to

property of the owner. eliminate or diminish the amount of encroachment over the

e. Building bulkheads on wetlands higher in elevationbuilding line, the Department shall require such reduction or
than the surface of the natural land. Navigational aids thateration as a condition of granting the permit or letter of
do not prevent the ebb and flow of the tide may be higher. approval.

[Authority - DNREC Wetlands Regulations, Section 2, [Authority - 7 Delaware Code 6805(d)]
revised November 3, 1994]

7. By definition, the Building Line means a line generally
CMP Polices for Beach Management paralleling the coast, set forth on maps prepared by the

Division of Soil and Water Conservation with reference to
1. The public and private beaches of the State shall bhe National Geodetic Vertical Datum (NGVD) and the
preserved, protected, and enhanced to mitigate beadbelaware State Plane Coordinate System, and based upon
erosion, and to prevent their destruction and despoliation. information provided by topographic surveys. The Building

[Authority - 7 Delaware Codé801, 6803, and 6810] Line is located as follows:

a. Along beaches extending from the Delaware/
2. Publicly owned beaches and shorelines shall b#laryland line to the tip of Cape Henlopen - 100 feet
managed and maintained to assure adequate and contindaddward of the adjusted seawardmost 10-foot elevation
public access to these areas within the carrying capacity ebntour above NGVD; and

the resource. b. Along beaches extending from the tip of Cape
[Authority - 7 Delaware Codd701(c)] Henlopen to the southernmost limit of Primehook Beach -
100 feet landward of the adjusted seawardmost 7-foot

3. Beaches are the areas from the Delaware/Maryland lirgevation contour above NGVD;
at Fenwick Island to the Old Marina Canal north of c. Along beaches extending from the southernmost
Pickering Beach, which extends from the Mean High Watetimit of Primehook Beach to the Old Marina Canal north of
line of the Atlantic Ocean and Delaware Bay seaward 2,50Pickering Beach - 75 feet landward of the adjusted
feet, and landward 1,000 feet. seawardmost 7-foot elevation contour above NGVD; or at

[Authority - 7 Delaware Codé802(1)] the landward limits of the beach, as defined in the

Regulations Governing Beach Protection and the Use of
4. No person shall, without first having obtained a permiBeaches dated December 27, 1983, whichever is most
or letter of approval from the Department, undertake angeaward.
activity: [Authority - State of Delaware Regulations Governing

a. To construct, modify, repair or reconstruct anyBeach Protection and the Use of Beaches, Part 1 -
structures or facility on any beach seaward of the buildindgefinitions, revised December 27, 1983]
line.

b. To alter, dig, mine, move, remove or deposit any8. If a structure located seaward of the Building Line is
substantial amount of beach or other materials, or cause teempletely destroyed, no person shall undertake any
significant removal of vegetation, on any beach seaward akstoration or reconstruction of the destroyed structure
the building line which may affect the enhancementbefore the Division issues the person a permit or letter of
preservation or protection of beaches. approval pursuant to the Regulations Governing Beach

[Authority - 7 Delaware Codé805(a)] Protection and the Use of Beaches.

[Authority - State of Delaware Regulations Governing
5. Construction activities landward of the building line onBeach Protection and the Use of Beaches, Section 2.07,
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revised December 27, 1983] for such use; and
b. Pedestrian traffic on, over or across the primary

9. All structures, devices and facilities existing now or indune on any State-owned beach except at those locations
the future which are devoted to the enhancementspecified by the Department for such use; and
preservation and protection of beaches shall be under sole c. The alteration, moving or removal of any facility,
jurisdiction, management and control of the Department ofmprovement or structure installed or maintained by the
Natural Resources and Environmental Control. DNREC for enhancement, preservation or protection of any

[Authority - 7 Delaware Codé803(b)] beach; and

d. The damaging, destruction or removal of any trees,

10. No person shall commence or conduct, without a permihrubbery, beachgrass or other vegetation growing on any
therefore from the Division of Soil & Water Conservation, State-owned or maintained beach seaward of the Building
construction of any structure or facility on any beachLine.
seaward of the Building Line, the primary function of which [Authority - DNREC Regulations Governing Beach
is beach erosion control or shore protection including, buProtection and the Use of Beaches, Section 3.03, revised
not limited to, groins, jetties, seawalls, revetments, dikeseffective December 27, 1983]
bulkheads, and beach nourishment; except that ordinary
dune maintenance, as determined by the Division, including4. Actions deemed necessary by DNREC to prevent and
the proper installation of sand fence and the planting andepair damages from erosion of public beaches shall be taken
fertilization of stabilizing vegetation, shall not require awithin the limits of funds made available for such purposes.
permit. [Authority - 7 Delaware Cod6803(b) and 6808]

[Authority - State of Delaware Regulations Governing
Beach Protection and the Use of Beaches, Section 4.085. Action to reduce shoreline recession on private beaches
revised December 27, 1983] may be taken by DNREC, but only under the following

conditions:

11. No person shall commence or conduct without a permit a. Where dangerous conditions exist on any privately
therefore from the Division of Soil and Water Conservationpwned beach which constitute an emergency; or
construction seaward of the Building Line, of any pipeline, b. In those instances where owners of private beaches
dock, pier, wharf, ramp or other harbor work. allow free public use of such beaches in return for the

[Authority - State of Delaware Regulations Governingassistance; or
Beach Protection and the Use of Beaches, Section 4.04, c. Whenever two thirds or more of the property
revised December 27, 1983] owners in the project area along the private beach have

petitioned the Department to undertake the work.

12. If a structure is to be either constructed or reconstructed [Authority - 7 Delaware Cod&801, 6804, 6806, and
following the complete destruction of the original structure,6810]
and such a structure does not have to be located seaward of
the Building Line in order to achieve its intended purposel6. To the maximum extent possible the following system
then such a structure shall be required to be located entiredf priorities shall be utilized for the expenditure of limited
landward of the Building Line. However, if the Division of beach preservation funds:
Soil and Water Conservation determines that there is a. First priority shall be given to those beaches which
inadequate space available entirely landward of the Buildinguffer substantial and chronic erosion due to the presence of
Line for the construction or reconstruction of a completelypublic navigation works;
destroyed structure, said constructed or reconstructed b. Second priority shall be given to those intensely
structure shall be physically located as far landward asised, publicly owned beaches undergoing critical erosion.
possible on the parcel of real property in question, taking his category will be subdivided further according to the
into consideration all Federal, State and local laws, rulesjegree of public use, ease of access, rate of erosion, value of
regulations, and zoning and building ordinances. the area to the economy, and possible beneficial effects

[Authority - State of Delaware Regulations Governingprotection efforts may have on downdrift Delaware beaches.
Beach Protection and the Use of Beaches, Section 2.0Byotection of private beachfront structures will not be an

revised December 27, 1983] overriding consideration;
c. Third priority shall be given to all remaining
13. The following activities are prohibited: publicly owned recreational beaches;

a. The operation of any motorized vehicle or machine  d. Fourth priority shall be given to intensely used,
on, over or across the primary dune on any State-ownguublicly accessible private beaches;
beach except at those locations specified by the Department e. Fifth priority shall be given to sparsely used,
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publicly accessible beaches; and [Authority - DNREC Regulations, Surface Water
f. The last priority shall be given to privately owned, Quality Standards, Section 1.1, amended February 26, 1993]
restricted beaches. In fact, all beach protection funds and
State disaster-related reconstruction aid shall be restrictédfl The designated uses applicable to the various stream
unless and until the beaches are opened to public use. basins represent the categories of beneficial use of waters of
[Authority - Executive Order No. 43, August 15, 1996] the state which must be maintained and protected through
application of appropriate criteria. Such uses shall include
17. All bonds issued for beach preservation projects shafublic water supply; industrial water supply; primary contact
not be issued for a period longer than the expected useful lif@creation involving any water-based form of recreation, the
of the work being financed. practice of which has a high probability for total body
[Authority - Executive Order No. 43, August 15, 1996] immersion or ingestion of water such as swimming and
water skiing; secondary contact recreation involving a water-
18. Non-structural erosion control methods are preferrethased form of recreation, the practice of which has a low
over structures and are, therefore, encouraged by the CMPprobability for total body immersion or ingestion of water
[Authority - Executive Order No. 43, August 15, 1996] such as wading, boating and fishing; maintenance, protection
and propagation of fish, shellfish, aquatic life and wildlife
19. The supply and demand for access to Delaware's publpreservation; agricultural water supply; and waters of
beaches and other shorelines shall be studied periodicalgxceptional recreational or ecological significance (ERES
through the Statewide Comprehensive Outdoor Recreatiomaters).
Planning Process (SCORP). When the need for additional [Authority - State of Delaware, Surface Water Quality
access facilities to these public beaches and shorelineStandards, Section 10, amended February 26, 1993]
beyond those already in place, the state will undertake
efforts to provide such access as long as it can be done in6a Existing instream water uses and the level of water
manner consistent with the purposes for which these landpiality necessary to protect the existing uses shall be

were set aside. maintained and protected. Degradation of water quality in
[Authority - 7 Delaware Codé701(c); Executive Order such a manner that results in reduced number, quality, or
No. 43, August 15, 1996] river or stream mileage of existing uses shall be prohibited.
Degradation shall be defined for the purposes of this section

CMP Palicies for Coastal Waters Management as a statistically significant reduction, accounting for natural

variations, in biological, chemical, or habitat quality as
1. The development and utilization of the land and watemeasured or predicted using appropriate assessment
resources of the state shall be regulated to ensure that wapgptocols.
resources are employed for beneficial uses and not wasted, [Authority - State of Delaware Surface Water Quality
to protect beneficial uses of water resources, and to assustandards, Section 3.1, revised February 26, 1993]
adequate water resources for the future.
[Authority - 7 Delaware Codé001 (a)(2) and (3)] 7. Where the quality of the waters exceeds levels
necessary to support propagation of fish, shellfish, and
2. The water resources of the state shall be protected frowildlife and recreation in and on the water, that water quality
pollution which may threaten the safety and health of thehall be maintained and protected. In the case of E.R.E.S.

general public. waters, existing quality shall be maintained or enhanced.
[Authority - 7 Delaware Codé001 (a)(5) and 6001 Limited degradation may be allowed if the DNREC finds,
(©)(2)] after full satisfaction of public participation provisions of 7

Delaware Code Sections 6004 and 6006 and the
3. The coastal water resources of the state shall biatergovernmental coordination provisions of the State's
protected and conserved to assure continued availability faontinuing planning process as required in 40 CFR Part 130,
public recreational purposes and for the conservation dhat allowing lower water quality is necessary to
aquatic life and wildlife. accommodate important social or economic development, or
[Authority - 7 Delaware Codé001 (a)(4)] would result in a substantial net environmental or public
health benefit, in the area in which the waters are located. In
4. 1t is the policy of the DNREC to maintain within its allowing such degradation or lower water quality, the
jurisdiction surface waters of the State of satisfactory qualitpNREC shall assure water quality adequate to protect
consistent with public health and public recreation purposegxisting uses fully. Further, the DNREC shall assure that
the propagation and protection of fish and aquatic life, anthere shall be achieved the highest statutory and regulatory
other beneficial uses of the water. reguirements for all new and existing point sources and all
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cost-effective and reasonable best management practices farisance condition, or that may in any water interfere with

nonpoint source control. attainment and maintenance of designated uses of the water.
[Authority - State of Delaware Surface Water Quality (2) Settlable solids, sediments, sludge deposits, or
Standards, Section 3.2, amended February 26, 1993] suspended particles that may coat or cover submerged

surfaces and create a nuisance condition, or that may in any
8. Where high quality waters constitute an outstandingvay interfere with attainment and maintenance of designated
national resource, such as waters of national parks anges of the water.
wildlife refuges, existing quality shall be maintained and (3) Any pollutants, including those of a thermal,
protected. toxic, corrosive, bacteriological, radiological, or other
[Authority - State of Delaware Surface Water Quality nature, that may interfere with attainment and maintenance
Standards, Section 3.3, amended February 26, 1993] of designated uses of the water, may impart undesirable
odors, tastes, or colors to the water or to aquatic life found
9. Inthose cases where potential water quality impairmertherein, may endanger public health, or may result in
associated with a thermal discharge is involved, the&lominance of nuisance species.
antidegradation policy and implementing method shall be  [Authority - State of Delaware Surface Water Quality
consistent with Section 316 of the Water Quality Act ofStandards, Section 4.1, amended February 26, 1993]
1987.
[Authority - State of Delaware Surface Water Quality 13. Regulatory mixing zones shall not impinge upon areas
Standards, Section 3.4, amended February 26, 1993] of special importance, including but not limited to drinking
water supply intakes, nursery areas for aquatic life or
10. Degradation of water quality in such a manner thawaterfowl, approved or conditional shellfish areas or heavily
results in reduced number, quality, river or stream mileageitilized primary contact recreation areas. Zones shall not be
of designated uses or violation of water quality standardbcated in such a manner as to interfere with passage of
shall be prohibited. Reduced quality shall be defined for th&shes or other organisms. Shore-hugging plumes should be
purposes of this section as a statistically significantvoided to the maximum extent practicable. In areas where
reduction, accounting for natural variations, in biological,multiple discharges are located in proximity, overlapping
chemical, or habitat quality as measured or predicted usingischarge plumes may occur. In such instances, the size

appropriate assessment protocols. limitations derived under Section 6.4 of the Surface Water
[Authority - State of Delaware Surface Water Quality Quality Standards may be reduced to preclude acute toxicity
Standards, Section 3.5, amended February 26, 1993] in the overlap areas, or to ensure an adequate zone of

passage for fish.
11. Temporary sources of pollution, including but not [Authority - State of Delaware Surface Water Quality
limited to stream or ditch installation, improvement, Standards, Section 6.2, amended February 26, 1993]
maintenance, or stabilization projects, dredge operations,
and waste site remediation projects, may be permitted eved. Streams with a designated use of public water supply
if degradation may be expected to occur. Permission may tshall provide waters of acceptable quality for use for
granted provided that the applicant can demonstrate to thdrinking, culinary or food processing purposes after
satisfaction of the DNREC that after a minimal period ofapplication of approved treatment equivalent to coagulation,
time the number, quality, and river or stream mileage ofiltration, and disinfection (with additional treatment as
designated uses, and the degree of attainment of wateecessary to remove naturally occurring impurities). The
quality standards, will return or be restored to conditionsintreated waters are subject to the following limitations:
equal to or better than those existing just prior to the a. Waters shall be free from substances (except

temporary source of pollution. natural impurities) that, alone or in combination with other
[Authority - State of Delaware Surface Water Quality substances, result in:
Standards, Section 3.6, amended February 26, 1993] (1) Unacceptable levels of taste or odor in the
treated water;
12. All surface waters of the State shall meet the following (2) Significant disruption of the treatment
minimum criteria: processes at the treatment facility; or
a. Waters shall be free from substances that are (3) Concentrations of toxic substances in the

attributable to wastes of industrial, municipal, agricultural ortreated water that may be harmful to human health.

other human-induced origin. Examples include but are not [Authority - State of Delaware Surface Water Quality

limited to the following: Standards, Section 11.2 (a), amended February 26, 1993]
(1) Floating debris, oil, grease, scum, foam, or

other materials on the water surface that may create ¥5. Designated exceptional recreational or ecological

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 4, THURSDAY, OCTOBER 1, 1998




PROPOSED REGULATIONS 513

significance (ERES) waters shall be accorded a level of b. No person shall cause or permit discharge of liquid
protection and monitoring in excess of that provided moswaste to a lake or a pond or any tributary thereof, except
other waters of the State. These waters are recognized lapiid waste which has received at least secondary treatment,
special natural assets of the State, and must be protected ditilation, nutrient removal and disinfection.
enhanced for the benefit of present and future generations of c¢. No person shall cause or permit any discharge of
Delawareans. liquid waste to the Little Assawoman Bay, Indian River Bay,
[Authority - State of Delaware Surface Water Qualityor to Rehoboth Bay, including any tributaries to those
Standards, Section 11.5(a)(i), amended February 26, 1993]waterbodies, except liquid waste which has received at least
secondary treatment, filtration, and disinfection.
16. ERES waters shall be restored, to the maximum extent d. No person shall cause or permit any discharge of
practicable, to their natural condition. To this end, thdiquid waste to a stream, tidal or non-tidal, except liquid
DNREC shall, through adoption of a pollution control waste which has received at least secondary treatment,
strategy for each ERES stream basin, take appropriate actifitiration, and disinfection. This subsection shall not govern
to cause the systematic control, reduction, or removal dalischarge into the Delaware River, the Delaware Bay or the
existing pollution sources, and the diversion of newAtlantic Ocean, which shall be governed by subparagraph
pollution sources, away from ERES waters. (a) hereof. For existing facilities, filtration may not be
[Authority - State of Delaware Surface Water Quality required if the existing facility has demonstrated the ability
Standards, Section 11.5(a)(ii), amended February 26, 1993to continuously meet secondary treatment levels.
[Authority - DNREC Regulations Governing the
17. The discharge of oil from a vessel, truck, pipelineControl of Water Pollution, Section 7 and 8, revised June 30,
storage, tank or tank car which causes or poses a threat 193]
making a film on, emulsion in or sludge beneath the waters

of the state or its shoreline shall be prohibited. 19. In the event that Delaware Surface Water Quality
[Authority - 7 Delaware Code6203, 6202(7)(5) and Standards are not achieved through application of the
(9] technology based requirements, additional effluent

limitations and treatment requirements shall be imposed to

18. At a minimum, any discharge of liquid waste - sewageassure compliance with the Surface Water Quality
industrial waste or other waste to State waters shall bStandards. Such additional effluent limitations and
subject to effluent limitations, discharge requirements andreatment requirements must control all pollutants or
any alternate effluent control strategy that reflect gpollutant parameters which the DNREC determines are or
practicable level of pollutant removal technology. For themay be discharged at a level which will cause, have the
purposes of this section, a practicable level of pollutanteasonable potential to cause or significantly contribute to an
removal technology is defined as the application of "bestéxcursion of any numerical or narrative water quality
treatment technology, control measures and practicaiterion contained within Delaware's Surface Water Quality
available to reduce or remove pollutants taking into accourstandards. The need for additional effluent limitations and
the cost of applying such technology, control measures dreatment requirements shall be based upon the results of
practices in relation to the effluent reduction benefits to behemical and/or biological tests in conjunction with studies
achieved, the age of equipment and facilities involved, ther analyses designed to assess the potential of the discharge
process(es) employed, non-water quality impacts (e.go cause or contribute to in-stream excursions of Delaware's
energy requirements) and other factors deemed appropriaturface Water Quality Standards.
For the parameters, B@D(5-day biochemical oxygen [Authority - DNREC Regulations Governing the
demand) and suspended solids, the degree of removapntrol of Water Pollution, Section 8.01, revised June 30,
reflecting an application of a practicable level of pollutant1993]
removal technology shall be at least 85% of the B@Dd
suspended solids contained in the influent to the treatme”®- Where conflicts develop between stated surface water
works or prior to application of the removal technology, YS€S; stream criteria, or discharge crlter!a, de3|gn§1t_ed uses
control measures or practices. For discharges of sewage fff €ach segment shall be paramount in determining the
State waters, a practicable level of pollutant removafeq“'.r_ed §tream crllterlla, which, in turn, shall be the basis of
technology shall be secondary treatment and disinfection. SPecific discharge limits or other necessary controls.

a. No person shall cause or permit any discharge of [Authority - State of Delaware Surface Water Quality

liquid waste to the Delaware River, the Delaware Bay, optandards, Section 1.2, amended February 26, 1993].
Atlantic Ocean except liquid waste which has received at

least secondary treatment and disinfection. 21. No person shall, without first having obtained a permit
from the Delaware Department of Natural Resources,
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undertake any activity: granted unless the activities are consistent with county and
a. In a way which may cause or contribute to themunicipal zoning regulations.
discharge of an air contaminant; or [Authority - 7 Delaware Cod6003(c)]

b. In a way which may cause or contribute to the
discharge of a pollutant into any surface or ground water; o25. No person or entity shall commence construction or
C. In a way which may cause or contribute tooperation of any of the following without first having
withdrawal of ground water or surface water or both; or obtained a permit therefor: (1) any septic tank system or any
d. In a way which may cause or contribute to theaerobic home treatment plant system; (2) any liquid waste
collection, transportation, storage, processing or disposal dfeatment system; (3) any facility used for the storage of
solid wastes, regardless of the geographic origin or source dD,000 or more gallons of any hazardous material, petroleum
such solid wastes; or product or liquid waste in bulk form; (4) any facility used for
e. To construct, maintain or operate a pipeline systerthe transfer of 20,000 gallons per day or more of any
including any appurtenances such as a storage tank or purhpzardous material, petroleum product, or liquid waste to or

station; or from any carrier; and (5) any sewer or pipeline which
f.  To construct any water facility; or conveys liquid waste.
g. To plan or construct any highway corridor which [Authority - DNREC Regulations, Regulations

may cause or contribute to the discharge of an aiGoverning the Control of Water Pollution, Sections 2.05,
contaminant or discharge of pollutants into any surface 02.06 and 4.01, revised June 30, 1993]
ground water.
[Authority - 7 Delaware Cod6é003 (a)] 26. No person shall cause or permit to be discarded, thrown,
or dumped into any waters or any drainage ditch in the State
22. No person shall, without first having obtained a permiany garbage, refuse, dead animal, poultry, trash, carton,
from the Delaware Department of Natural Resources andottle, container, box, lumber, timber, paper, or light
Environmental Control, construct, install, replace, modify ormaterial or other solid waste.
use any equipment or device or other article: [Authority - State of Delaware Regulations Governing
a. Which may cause or contribute to the discharge othe Control of Water Pollution, Section 12.01, revised June
an air contaminant; or 30, 1993]
b. Which may cause or contribute to the discharge of a
pollutant into any surface or ground water; or 27. No person or entity shall construct, repair, install or
c. Which is intended to prevent or control thereplace any part of a septic tank system except by or under
emission of air contaminants into the atmosphere othe supervision of a licensed septic tank installer.

pollutants into surface or ground waters; or [Authority - 7 Delaware Cod6023(b)]
d. Which is intended to withdraw ground water or

surface water for treatment and supply; or 28. No person or entity shall operate any liquid waste
e. Fordisposal of solid waste. treatment system without a licensed liquid waste treatment
[Authority - 7 Delaware Codé003 (b)] plant operator.

[Authority - 7 Delaware Cod6023(c)]
23. Regulatory variances for the activities identified in the
preceding policy statement may be granted pursuant to 29. No person shall engage in the drilling, boring, coring,
Delaware Code Section 6011 if_allof the following driving, digging, construction, installation, removal, or
conditions exist in the opinion of the Secretary of therepair of a water well or water test well, except as, or under
Delaware Department of Natural Resources andhe supervision of a licensed water well contractor.
Environmental Control: (1) good faith efforts have been  [Authority - 7 Delaware Codé023(a)]
made to comply with these policies; (2) the cost of
compliance is disproportionately high with respect to the30. The Secretary of the DNREC may require that the
benefits which would be bestowed by compliance, or thgperson who has caused the contamination of a person's
necessary technology is unavailable; (3) available alternativérinking water supply by contaminates other than bacteria,
operating procedures or interim control measures are beingruses, nitrate or pesticides, shall provide at no cost to each
or will be used to reduce adverse impacts; and (4) thperson who has had his drinking water supply contaminated
activities are necessary to the national security or to than interim water supply that is of a quality and quantity to
lives, health, or welfare of the occupants of Delaware. meet said person's needs as shall be determined by the
[Authority - 7 Delaware Cod6011(b)] Secretary on a case-by-case basis. In addition, the Secretary
shall determine the dates on which the interim water supply
24. No permit for the activities identified above shall beshall commence and be terminated.
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[Authority - 7 Delaware CodeSection 6037] development of such a plan, or to implement a plan
developed by a Conservation District;
31. No permits or licenses shall be issued for the activities b. Developments or construction that disturb less than
identified in the four preceding policy statements unless thg,000 square feet.
Secretary of the Department of Natural Resources and c. Land development activities which are regulated
Environmental Control finds that the applicant is preparedinder specific State or federal laws which provide for
and willing to conduct such activities in a manner which ismanaging sediment control and stormwater runoff, such as

consistent with the CMP policies. specific permits required under the National Pollutant

[Authority - 7 Delaware Codé023(f), Executive Order Discharge Elimination System (NPDES) when discharges

No. 43, August 15, 1996] are a combination of stormwater and industrial or domestic
wastewater.

32. No permits shall be issued for the discharge of any d. Projects which are emergency in nature that are
radiological, chemical or biological warfare agents or high-necessary to protect life or property such as bridges, culvert,
level radioactive wastes directly or indirectly into the surfaceor pipe repairs and above ground or underground electric and
waters or groundwaters of the state. gas utilities or public utility restoration.

[Authority - DNREC Regulations Governing the [Authority - Delaware Sediment and Stormwater
Control of Water Pollution, Section 3.04(a), revised June 30Regulations, Section 3(1)(A)(B)(C) and (D), revised March
1993] 11, 1993]

33. No person shall cast, put, place, discharge in or perm#7. A project may be eligible for a waiver of stormwater
or suffer to be cast, put, placed, discharged in or to escapeanagement for both quantitative and qualitative control if
into any running stream of water within the limits of this the applicant can demonstrate that: (1) the proposed project
State, from which stream the inhabitants of any boroughwill return the disturbed area to a pre-development runoff
town or city within this State are supplied wholly or in partcondition and the pre-development land use is unchanged at
with water for and as drink or beverage, any dye-stuffsthe conclusion of the project; or (2) the proposed project
drugs, chemicals or other substance or matter of any kindonsists of a linear disturbance of less than six (6) feet in
whatsoever whereby the water so supplied as and for a drinkidth; or (3) the project is for an individual residential
or beverage is made and becomes noxious to the health detached unit or agricultural structure, and the total disturbed
disagreeable to the senses of smell or taste. area of the site is less than one acre; or (4) the proposed

[Authority - 16 Delaware Cod&301] project is for agricultural structures in locations included in

current soil and water conservation plans that have been
34. Water delivered to every consumer by any public wateapproved by the appropriate Conservation District.
supplier shall be so protected by natural means, by proper [Authority - Delaware Sediment and Stormwater
constructions or by treatment so as to consistently equal &egulations, Section 3(2)(A)(1)(2)(3) and (4), revised March
exceed the requirements established in the State of Delawat#, 1993]
Regulations Governing Drinking Water Standards.

[Authority - State of Delaware Regulations Governing38. All erosion and sediment control plans shall comply
Public Drinking Water Systems, Section 22.304, Amendedvith the Delaware Erosion and Sediment Control Handbook,
March 31, 1991 dated 1989 and approved supplements.

[Authority - Delaware Sediment and Stormwater
35. After July 1, 1991, unless a particular activity isRegulations, Section 10(2)(B), revised March 11, 1993]
exempted by these regulations, a person may not disturb land
without an approved sediment and stormwater manageme89. Water quantity control is an integral component of

plan from the appropriate plan approval agency. overall stormwater management. Control of peak discharges
[Authority - Delaware Sediment and Stormwaterwill, to some extent, prevent increases in flooding. The
Regulations, Section 8(1), revised March 11, 1993] following design criteria for peak flow control is established

for water quantity control purposes, unless a waiver is

36. The following activities are exempt from both sedimentgranted based on a case-by-case basis:
control and stormwater management requirements: a. Projects in New Castle County that are located

a. Agricultural land management practices, unless thaorth of the Chesapeake and Delaware Canal shall not
local Conservation District or the DNREC determines thaexceed the post-development peak discharge for the 2, 10,
the land requires a new or updated soil and wateand 100 year frequency storm events at the pre-development
conservation plan, and the owner or operator of the land hg®ak discharge rates for the 2, 10, and 100 year frequency
refused either to apply to a Conservation District for thestorm events.
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b. Projects in New Castle County that are locateddockage for vessels with a portable toilet(s) or Type Il
south of the Chesapeake and Delaware Canal, Kent Countyarine sanitation device(s) (MSD), shall provide convenient
and Sussex County shall not exceed the post-developmeatcess, as determined by the DNREC, to an approved, fully
peak discharge for the 2 and 10 year frequency storm everdperable and well maintained pumpout facility(ies) and/or
at the pre-development peak discharge rates for the 2 and dOmp station(s) for the removal of sewage from said vessels
year frequency storm events. to a DNREC approved sewage disposal system.

c. Watersheds, other than Designated Watersheds or a. Owners/operators may agree to pool resources for a
Subwatersheds, that have well documented water quantigingle pumpout dump station with Departmental approval
problems may have more stringent, or modified desigiased on criteria of number and class of vessels, marina
criteria that is responsive to the specific needs of thdbcations, cost per pumpout use, and ultimate method of
watershed. Modified criteria for that watershed must receiveewage treatment and disposal (i.e. septic system or waste
Departmental approval, and all projects reviewed andvater treatment facility).
approved by the appropriate plan approval agency shall meet b. The owner/operator of any boat docking facility
or exceed the modified criteria. Proposed modification othat is located in whole or in part on tidal waters of the State,
criteria for a watershed shall be subject to public review andnd that provides dockage for a live-aboard vessel(s) with a

comment prior to implementation. Type Il marine sanitation device(s), shall install and

[Authority - State of Delaware Sediment and maintain at all times, in a fully operable condition, an
Stormwater Regulations, Section 10(3)(D), revised Marctapproved dedicated pumpout facility at each live-aboard
11, 1993] vessel slip for the purpose of removing sewage from the live-

aboard vessel on a continuous or automatic, intermittent
40. Water quality control is also an integral component obasis to a DNREC approved sewage disposal system.
stormwater management. Control of water quality on-site  c¢. Any discharge, by any means, of untreated or
will prevent further degradation of downstream waterinadequately treated vessel sewage into or upon the waters of
quality. The following design criteria is established forany marina, boat docking facility or tidal water of the State
water quality protection unless a waiver or variance iof Delaware is prohibited.
granted on a case-by-case basis. d. All vessels while on waters of the State of Delaware

a. In general, the preferred option for water qualityshall comply with 33 USC Section 1322, as amended
protection shall be ponds. Ponds having a permanent pool BEbruary 4, 1987.
water must be considered before a pond having no [Authority - 7 Delaware CodeSection 6035 (a) and
permanent pool. Infiltration practices shall be consideredb)(1, 2, 3, & 4), Adopted June 23, 1992].
only after ponds have been eliminated for engineering or
hardship reasons as approved by the appropriate pl& No person shall construct, install, modify, rehabilitate,
approval agency. or replace a marina unless such person has a valid permit

b. Water quality ponds having a permanent pool shalissued by the DNREC pursuant to the State of Delaware
be designed to release the first 1/2 inch of runoff from thélarina Regulations.
site over a 24 hour period. The storage volume of the normal [Authority - State of Delaware Marina Regulations,
pool shall be designed to accommodate, at least, 1/2 inch 8ection | (B)(5)(a), revised February 22, 1993]
runoff from the entire site.

c. Water quality ponds, not having a normal pool shalB. It is the policy of DNREC to prevent degradation of the
be designed to release the first inch of runoff from the sitsurface and groundwaters of the State which might result
over a 24 hour period. from any pollutant source, so that all existing water

d. |Infiltration practices, when used, shall be designedlesignated uses are maintained and protected. Marinas shall
to accept, at least, the first inch of runoff from all streetsbe permitted only if they do not cause a violation of
roadways, and parking lots. established Delaware water quality regulations either within

e. Other practices may be acceptable to thehe marina, or in adjacent ambient waters which mix or are
appropriate plan approval agency if they achieve amontacted by waters from the marina. To achieve this goal:

equivalent removal efficiency of 80% for suspended solids. a. These regulations set forth rebuttable presumptions
[Authority - Delaware Sediment and Stormwaterthat:
Regulations, Section 10(3)(E), revised March 11, 1993] (1) land-based alternatives  for  non-water
dependent activities are available.
CMP Policies Specific to Marinas (2) alternatives that do not involve the use of state

waters for storage of boats have less adverse impact on the
1. Marina owners/operators for marinas that are located iaquatic environment, and
whole or in part on tidal waters of the State, and that provide (3) alternatives that do not involve the use of state
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waters for storage of boats are available. danger of sedimentation than very shallow sites. Safe and
b. Marinas shall be designed to maximize flushing saconvenient access will be determined on a case-by-case

as to prevent the possible accumulation of contaminants thhasis. Factors such as existing water depths, distance to

could result in a violation of the Delaware Surface Wateexisting channels and their depths, and tidal and wave action

Quality Standardsand to meet the policy objectives as setwill be considered.

forth above. [Authority - State of Delaware Marina Regulations,
[Authority - State of Delaware Marina Regulations, Section Il (E)(2)(b) and Il (E)(4)(a), revised February 22,

Section Il (D)(2)(a), I(C)(1)(a)(b) & (c), and II(E)(1)(a), 1993]

revised February 22, 1993]

8. Benthic resources are protected because of their
4. ltisthe policy of the State to preserve and protect publiomportance in the food chain and their value as commercial
and private wetlands and to prevent their despoliation andnd recreational food sources.
destruction consistent with the historic right of private The status of a benthic community must be assessed by
ownership of lands. Therefore, the Department shall strictlyhe applicant using frequency, diversity, and abundance
regulate the location of marinas in wetlands. Marinas shalineasures approved by the DNREC. As a part of this
be limited to those sites where short and long-termdetermination, the rapid bioassessment techniques of
disturbances to wetlands and their functions shall be ledsuckenbach, Diaz and Schaffner (1989) will be used by the
than one acre, and even then, only to the extent necessary epartment to characterize benthic communities. The
the water dependent needs of the project. DNREC may modify this methodology as experience is

Before disturbance of wetlands shall be permitted, thgained in applying these techniques in Delaware waters.

applicant shall demonstrate that all practicable alternatives to The DNREC may require monitoring of the benthos as a
avoiding wetland impacts have been thoroughly examinegermit condition.
and the results of such examinations shall be provided to the [Authority - State of Delaware Marina Regulations,
DNREC. In all cases, the applicant shall demonstrate th&ection II(D)(6)(a)(b) & (c), revised February 22, 1993]
the purchase of additional property to avoid the wetland

impacts is impracticable. 9. Construction of marinas shall not be permitted at sites
[Authority - State of Delaware Marina Regulations, that are recognized by the DNREC as critical habitats.
Section II(D)(3)(a), revised February 22, 1993] "Critical Habitat" includes areas classified by the DNREC

and serving an essential role in the maintenance of sensitive
5. The requirements for protecting shellfish resources shafipecies. Areas may include unique aquatic or terrestrial
be consistent with the State of Delaware Marinaecosystems that supportrare endangered or threatened plants
Regulations. and animals. Rare, endangered or threatened species are
[Authority - State of Delaware Marina Regulations, defined by both state and/or federal listings.
Section 1I(D)(4)(@)(b)(c)(d) & (e), revised February 22, [Authority - State of Delaware Marina Regulations,
1993] Section 1I(D)(7), revised February 22, 1993 and DNREC
Regulations Governing the Use of Subaqueous Lands dated
6. Marinas shall not be permitted in areas that will result irGeptember 2, 1992, Definitions (#10)]
the destruction of submerged aquatic vegetation beds
without corresponding compensation measures as approv&MP Policies for Subaqueous Lands and Coastal Strip

by the DNREC. Management
[Authority - State of Delaware Marina Regulations,
Section Il (D)(10)(c)(2), revised February 22, 1993] 1. The natural environment of the coastal strip shall be

protected for recreation, tourism, fishing, crabbing, and
7. Dredging shall be limited to the minimum dimensionsgathering other marine life useful in food production.
necessary for the project and shall avoid sensitive areas such [Authority - 7 Delaware Cod@&001 and 6201]
as wetlands, shellfish resources, and submerged aquatic
vegetation._Delaware Surface Water Quality Standamast 2. The need for protection of the natural environment in
not be violated because of dredging operations excludinthe coastal strip shall be balanced with the need for new
whatever temporary and minimal turbidity is unavoidableindustry in the State's coastal areas.
when using sound dredging practices. [Authority - 7 Delaware Cod&001]

Marinas shall only be located in areas which, in the

determination of the Department, offer safe and convenier® The location, extent and type of industrial development
access to waters of navigable depth. Such locations tend ito the coastal strip that is most likely to pollute Delaware's
present maximum opportunities for flushing, with lessbays and coastal areas shall be controlled.
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[Authority - 7 Delaware Code7001; Kreshtool v. and subsurface water resources, such as the use of water for
Delmarva Power & Light Co.Delaware Super., 310 A. 2d processing, cooling, effluent removal, and other purposes; in
649(1973)] addition, but not limited to, the likelihood of generation of

glare, heat, noise, vibration, radiation, electromagnetic
4. The development and use of offshore oil, gas, and othénterference and obnoxious odors.
mineral resources of the state shall be managed to make the b. Economic effect, including the number of jobs
maximum contribution to the public benefit and so as tacreated and the income which will be generated by the wages

balance their utilization, conservation, and protection. and salaries of these jobs in relation to the amount of land
[Authority - DNREC Regulations, September, 1971,required, and the amount of tax revenues potentially
Oil, Gas and Mineral Exploration Regulations, p.i.] accruing to state and local government.

c. Aesthetic effect, such as impact on scenic beauty of
5. New heavy industrial uses shall be prohibited in thehe surrounding area.
coastal strip. Such uses are ones characteristically involving d. Number and type of supporting facilities required
more than 20 acres, and characteristically employingnd the impact of such facilities on all factors listed in this
smokestacks, tanks, distillation or reaction columnssubsection.
chemical processing equipment or waste-treatment lagoons. e. Effect on neighboring land uses including, but not
Heavy industrial uses shall not only be defined by theitimited to, effect on public access to tidal waters, effect on
physical characteristics, however, but also by their potentiakecreational areas, and effect on adjacent residential and
to pollute in the event of human error or equipment failureagricultural areas.
Examples of heavy industry are oil refineries, basic steel f. County and municipal comprehensive plans for the
manufacturing plants, basic cellulosic pulp-paper mills, andlevelopment and/or conservation of their areas of
chemical plants such as petrochemical complexes. Fgurisdiction.
purposes of this policy, public sewage treatment or recycling  [Authority - 7 Delaware Cod&004(b)]
plants shall not be deemed heavy industrial uses.

[Authority - 7 Delaware Code7002(e) and 7003; 8. New offshore gas, liquid, or solid bulk product transfer
Kreshtool v. Delmarva Power & Light CdDelaware Super., faciliies shall be prohibited in the coastal strip. Such
310 A. 2d 649(1973)] facilities are docks or port facilities, whether artificial

islands or attached to shore by any means, for the transfer of
6. New manufacturing uses or the expansion of existindpulk quantities of any substance from vessel to onshore
manufacturing uses shall be allowed in the coastal strip bfacility or vice versa. However, a docking facility or pier for
permit only, although in no case shall new manufacturing single industrial or manufacturing facility and docking
uses be allowed in wetlands or where inconsistent with locdhcilities located in the City of Wilmington for the Port of
zoning regulations. Manufacturing uses are ones whickVilmington, shall not be prohibited.
mechanically or chemically transform substances into new [Authority - 7 Delaware Cod&002(f) and 7003; Inf.
products, and characteristically employ power-drivenAttorney General Opinion No. 65, October 22, 1974]
machines and materials handling equipment. Manufacturing
uses typically include establishments engaged in assemblily Offshore pipelines which transfer bulk quantities of gas,
components of manufactured products, provided the newil, or other liquids to terminals within the coastal strip shall

products are not fixed improvements. be prohibited. Such pipelines generally shall be allowed if
[Authority - 7 Delaware Coder002(d) and (e) and they transit the coastal strip and environmental safeguards
7004(a)] are observed. However, if such pipelines represent a

significant danger of pollution to the coastal strip or generate
7. The following factors shall be considered in passing ompressure for construction of industrial plants in the coastal
requests for permission to construct or operate atrip, they shall be prohibited.
manufacturing use in the coastal strip: [Authority - 7 Delaware Cod#001, 7002 and 7003; Inf.

a. Environmental impact, including but not limited to, Attorney General Opinion No. 77-33, July 6, 1977]

probable air and water pollution likely to be generated by the
proposed use under normal operating conditions, as well 49. The Secretary of the DNREC, upon application by any
during mechanical malfunction and human error; likelyperson, may permit geological, geophysical and seismic
destruction of wetlands and flora and fauna; impact of sitsurveys, including the taking of cores and other samples, or
preparation on drainage of the area in question, especially #%e tide and submerged lands of this State. Such permits
it relates to flood control; impact of site preparation andshall be nonexclusive and shall not give any preferential
facility operations on land erosion; effect of site preparatiorrights to any oil, gas and sulfur or other mineral lease. After
and facility operations on the quality and quantity of surfaceconsultation with those agencies of the State having an
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interest in the possible effects of the leasing, the Secretary c¢. Destroy, impair or interfere with the aesthetic and
shall include such rules and regulations in the permit as #cenic values of the Delaware coast, or other affected area;
deems necessary to protect the fish, game, wildlife and d. Create any air, water and other pollution;
natural resources of the State. The Secretary may prohibit e. Substantially endanger marine life or wildlife;
such surveys on any area if it is determined that a lease, if f. Substantially interfere with commerce or
applied for, should not be granted as to such areas. Tmavigation; and
Secretary shall include in a permit conditions and payment g. Protect state lands from drainage of oil, gas or other
proper to safeguard the interests of the State. minerals or objectionable substances.

[Authority - 7 Delaware Codé103 & 6104]. [Authority - 7 Delaware Codé107]

11. No operations or activities shall be commenced on th&5. Avoidable pollution or avoidable contamination of the
drilling, deepening or plugging back of any offshore oil orocean and of the waters covering submerged lands,
gas wells located on underwater lands of Delaware withowdvoidable pollution or avoidable contamination of the
the permission of the state, and unless in conformance witheaches or land underlying the ocean or waters covering
the rules for such operations and activities adopted by theubmerged lands, or any substantial impairment of and
Delaware Department of Natural Resources andnterference with the enjoyment and use thereof, including
Environmental Control. but not limited to bathing, boating, fishing, fish and wildlife

[Authority - DNREC Regulations, September 1971, Oil,production, and navigation, shall be prohibited and the lessee
Gas and Mineral Exploration Regulations, Numbers I-V]  shall exercise a high degree of care to provide that no oil, tar,

residuary product of oil or any refuse of any kind from any

12. Permission to develop the State's submerged lands shaill or works shall be permitted to be deposited on or pass
not be granted without the prior approval of the U.Sinto the waters of the ocean, any bay or inlet thereof, or any
Department of Defense, and shall be subject to angther waters covering submerged lands; provided, however,
restriction or limitation imposed by the Department ofthat this policy does not apply to the deposit on, or passing
Defense. into, such water or waters not containing any hydrocarbons

[Authority - 7 Delaware Codé104]. or vegetable or animal matter.

[Authority - 7 Delaware Codé119(a)]

13. Easements for mineral exploration and exploitation
underlying that part of the surface of the Atlantic shorel6. For the purposes of this section, "avoidable pollution" or
owned by the state be permitted at such times and places "avoidable contamination" means pollution or contamination
necessary to permit the extraction and transportation of oigrising from:
gas, sulfur or other minerals from state, federal or private a. The acts of omissions of the lessee or its officers,
lands, but permanent interference with the surface of themployees or agents; or

Atlantic shore shall be prohibited. b. Events that could have been prevented by the lessee
[Authority - 7 Delaware Code6102(d), 6118 and or its officers, employees or agents through the exercise of a
6119(a)] high degree of care.

[Authority - 7 Delaware Codé119(b)].
14. Before offering tide and submerged lands for leasing for
possible mineral development, or whenever any person files7. Subaqueous lands within the boundaries of Delaware
a written application with the Secretary of DNREC constitute an important resource of the State and require
requesting that lands be offered for leasing, accompanyingrotection against uses or changes which may impair the
the same with the required fee, the Secretary shall hold @ublic interest in the use of tidal or navigable waters.
public hearing as provided in_7 Delaware C6d®7. After [Authority - 7 Delaware Cod&201].
the public hearing, the Secretary shall determine whether an
invitation for bidding to lease the area under consideratiod8. No person shall deposit material upon or remove or
would be in the public interest. In such determination theextract materials from, or construct, modify, repair or
Secretary shall consider whether a lease or leases of the areaonstruct, or occupy any structure or facility upon
under consideration would: submerged lands or tidelands without first having obtained a
a. Be detrimental to the health, safety, or welfare ofpermit, lease or letter of approval from the DNREC. Such
persons residing in, owning real property or working in thepermit, lease or letter of approval, if granted, may include
neighborhood of such areas; reasonable conditions required in the judgment of the
b. Interfere with the residential or recreation areas tdNREC to protect the interest of the public. If it is
an extent that would render such areas unfit for recreationdetermined that granting the permit, lease or approval will
or residential uses or unfit for park purposes; result in loss to the public of a substantial resource, the
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permittee may be required to take measures which will offsethich are above the mean low tide and which do not
or mitigate the loss. increase any dimensions or change the use of the structure.
[Authority - 7 Delaware Cod#&205]. [Authority - State of Delaware Regulations Governing
the Use of Subaqueous Lands, Section 1.03(C), amended
19. The extent of jurisdictional authority over public or September 2, 1992]
private subaqueous lands includes any activity in a navigable
stream or waterbody, which have a hydrologic connection t@1. The following types of activities on public subaqueous
natural waterbodies. "Activity" includes, but is not limited lands require a lease, permit, or letter of authorization from
to, any human induced action, such as dredging, draininghe DNREC:
filling, grading, bulkheading, mining, drilling, extraction of a. Construction or use of any structure on, in, under,
materials or excavation, or construction of any kind,or over public subaqueous lands, including but not limited
including, but not limited to, construction of a boat ramp orto, any convenience structures, shoreline erosion control
slip, breakwater, residences, bridge, bulkhead, culvert, darsfructure or measure, or boat docking facility.
derrick, deck, groin, jetty, lagoon, gabion, rip-rap, launching b. Dredging, filling, excavating or extracting of
facility, marina, mooring facility, pier, seawall, walkway, or materials.
wharf. c. Continuous anchoring or mooring of a commercial
[Authority - State of Delaware Regulations Governingvessel used in a commercial activity on or over public
the Use of Subaqueous Lands, Section 1.02(A)(1), amendstdbaqueous lands for thirty (30) or more calendar days
September 2, 1992] during any consecutive three (3) months.
d. The laying of any pipeline, electric transmission
20. The following types of activities in, on, over, or underline, or telephone line in, on, over, or under the beds of
private subaqueous lands require a permit or letter obublic subagueous lands.

authorization from the DNREC: e. Installation of temporary or permanent mooring
a. Construction of a convenience structure or boabuoys or private marker buoys.
docking facility. f. Establishment of an anchorage for mooring more
b. Construction of a shoreline erosion controlthan two (2) boats or which serves as a permanent place for
structure or measure. resident vessels.
c. Dredging, filling, excavating or extracting of g. Anchoring or mooring a floating platform over
materials. public subaqueous lands and for a period of twenty-four (24)

d. Excavation, creation, or alteration of any channelconsecutive hours or more.
lagoon, turning basin, pond, embayment, or other navigable h. Maintenance dredging of existing or new channels,
waterway on private subaqueous lands which will makelitches, dockages, lagoon and other waterways to maintain

connection with public subaqueous lands. or restore the approach depth and width.

e. Dredging of existing channels, ditches, dockages, i. Anchoring or mooring any vessel or platform over
lagoons and other navigable waterways to maintain opublic subaqueous lands for revenue generating purposes.
restore the approved depth and width. j- Repair and replacement of existing serviceable

f. Excavation of land which makes connection tostructures over private subaqueous lands, except no permit
public subaqueous lands. or letter is required for repairs or structural replacements

g. The laying of any pipeline, electric transmissionwhich are above the mean low tide and which do not
line, telephone line, or any other utility structure in, on, overjncrease any dimensions or change the use of the structure.

or under the beds of private subaqueous lands. k. New dredging activities of channels, ditches,
h. Installation of temporary or permanent mooringdockage, or other waterways.
buoys or private marker buoys. [Authority - State of Delaware Regulations Governing

i. Establishment of an anchorage for the use of ahe Use of Subaqueous Lands, Section 1.04(B), amended
mooring for more than two (2) boats or for appurtenanSeptember 2, 1992]
onshore services.

j- Anchoring or mooring a floating platform over 22. The DNREC shall consider the public interest in any
private subaqueous lands and for a period of twenty-fouproposed activity which might affect the use of subaqueous
(24) consecutive hours or more. lands. These considerations include, but are not limited to,

k. Anchoring or mooring any vessel or platform overthe following:
public subaqueous lands for revenue generating purposes. a. The value to the State or the public in retaining any

. Repair and replacement of existing serviceabldnterest in subaqueous lands which the applicant seeks to
structures over private subaqueous lands, except no permaitquire, including the potential economic value of the
or letter is required for repairs or structural replacementmterest.
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b. The value to the State or the public in conveying b. The degree to which the project incorporates sound
any interest in subaqueous lands which the applicant seekseagineering principles and appropriate materials of
acquire. construction.

c. The potential effect on the public with respect to c. The degree to which the proposed project fits in
commerce, navigation, recreation, aesthetic enjoymentyith the surrounding structures, facilities, and uses of the
natural resources and other uses of the subaqueous lands. subagueous lands and uplands.

d. The extent to which any disruption of the publicuse  d. Whether the proposed activity complies with the
of such lands is temporary or permanent. State of Delaware's Surface Water Quality Standards both

e. The extent to which the applicant's primaryduring construction and during subsequent operation or
objectives and purposes can be realized without the use ofaintenance.
such lands (avoidance). e. The degree to which the proposed project may

f. The extent to which the applicant's primary purposeadversely affect shellfish beds or finfish activity in the area.
and objectives can be realized by alternatives, i.e. minimize [Authority - State of Delaware Regulations Governing
the scope or extent of an activity or project and its adversthe Use of Subaqueous Lands, Section 3.01(C), dated
impact. September 2, 1992]

g. Given the inability for avoidance or alternatives, the
extent to which the applicant can employ mitigation25. The following concerns for protecting water quality
measures to offset any losses incurred by the public. shall be specifically considered by the DNREC in evaluating

h. The extent to which the public at large would applications for dredging projects:
benefit from the activity or project and the extent to whichit  a. All dredging is to be conducted in a manner

would suffer detriment. consistent with sound conservation and water pollution
i. The extent to which the primary purpose of acontrol practices. Spoil and fill areas are to be properly
project is water-dependent. diked to contain the dredged material and prevent its

[Authority - State of Delaware Regulations Governingentrance into any surface water. Specific requirements for
the Use of Subaqueous Lands, Section 3.01(A), amendeagoils retention may be specified by the DNREC in the
September 2, 1992] approval, permit or license.

b. All material excavated shall be transported,
23. The DNREC shall consider the impact on thedeposited, confined, and graded to drain within the disposal
environment, including but not limited to, the following: areas approved by the DNREC. Any material that is

a. Any impairment of water quality, either temporary deposited elsewhere than in approved areas shall be removed
or permanent, which may reasonably be expected to cauby the applicant and deposited where directed at the
violation of the State Surface Water Quality Standards. Thiapplicant's expense, and any required mitigation shall also be
impairment may include violation of criteria or degradationat the applicant's expense.
of existing uses; c. Materials excavated by hydraulic dredge shall be

b. Any effect on shellfishing, finfishing, or other transported by pipeline directly to the approved disposal
recreational activities and existing or designated water usesrea. All pipelines shall be kept in good condition at all times

¢c. Any harm to aquatic or tidal vegetation, benthicand any leaks or breaks shall be immediately repaired.
organisms or other flora and fauna, and their habitats; d. Materials excavated and not deposited directly into

d. Any loss of natural aquatic habitat; an approved disposal area shall be placed in scows or other

e. Any impairment of air quality either temporarily or vessels and transported to either an approved enclosed basin,
permanently, including noise, odors, and hazardousumped, and then rehandled by hydraulic dredge to an
chemicals; approved disposal area, or to a mooring where scows or

f. The extent to which the proposed project mayother vessels shall be unloaded by pumping directly to an
adversely impact natural surface and groundwater hydrologgpproved disposal area.
and sediment transport functions. e. When scows or other are unloading without

[Authority - State of Delaware Regulations Governingdumping, they shall have their contents pumped directly into
the Use of Subaqueous Lands, Section 3.01(B), amendeah approved disposal area by a means sufficient to preclude
September 2, 1992] any loss of material into the body of water.

f. In approved disposal areas, the applicant may
24. The DNREC shall also consider the following toconstruct any temporary structures or use any means
determine whether to approve the application: necessary to control the dredge effluent, except borrowing

a. The degree to which the project represent afrom the outer slopes of existing embankments and/or
encroachment on or otherwise interferes with public landshydraulic placing of perimeter embankments. For bermed
waterways or surrounding private interests. disposal sites, a minimum freeboard of two (2) feet,
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measured vertically from the retained materials and water tother authority which the Secretary may exercise for the
the top of the adjacent confining embankment, shall b@urpose under 7_Delaware Codhapter 60 or other
maintained at all times. chapters of the Delaware Cqdke Secretary may:

g. The applicant shall not obstruct drainage or tidal a. Require borrow pit owners/operators to obtain
flushing on existent wetlands or upland areas adjacerdperating permits from the DNREC.
thereto. The applicant shall leave free, clear, and b. Require reclamation of abandoned pits by owners/
unobstructed outfalls of sewers, drainage ditches, and otheperators;
similar structures affected by the disposal operations. The c. Require borrow pit owners/operators to secure the
dredged materials shall be distributed within the disposdborrow pit premises from illegal dumping, disposal of
area in a reasonably uniform manner to permit full drainagevastes or vandalism; and
without ponding during and after fill operations. d. Adopt, amend, modify or repeal rules or regulations

h. The dredging operation must be suspended if watdp effectuate Section 6038 of 7 Delaware Code
quality conditions deteriorate in the vicinity of dredging or [Authority - 7 Delaware CodeSection 6038]
spoil disposal site. Minimum water quality standards may
be included as an element of the permit and shall bEMP Policies for Inland Bays’ Watershed Management
monitored by the applicant. Violation of these conditions
shall be cause for immediate suspension of activity and. The Delaware Inland Bays Estuary was selected for
notification of the DNREC. Dredging shall not be resumednclusion in the National Estuary Program in 1988. The draft
until water quality conditions have improved and theComprehensive Conservation and Management Plan
DNREC has authorized the resumption. (CCMP) for the Estuary has been completed and

[Authority - State of Delaware Regulations Governingrecommends a five-tiered approach to resolving the
the Use of Subaqueous Lands, Section 3.05(C), amendgdoblems. These efforts include:

September 2, 1992] a. A Public Education and Outreach Program, which
explains the benefits of the estuary, and the methods of
26. The following types of dredging projects are prohibited:preservation.

a. Dredging of biologically productive areas, such as b. An _Agricultural Source Action Plan, which
nursery areas, shellfish beds, and submerged aguaixoposes management of agricultural wastes and fertilizers.
vegetation, if such dredging will have a significant or lasting  c¢. A Habitat Protection Action Plan, which proposes
impact on the biological productivity of the area. various methods to control the loss of significant habitat and

b. Dredging of new dead-end lagoons, new basins anthe preservation of existing aquatic and terrestrial ranges.
new channels, which have a length to width ratio greater d. An Industrial, Municipal and Septic System Action
than 3:1 and for which the applicant cannot prove, by cleaPlan, which proposes a pollution control strategy and a long-
and convincing evidence, that such dredging would noterm capital expenditure program for wastewater treatment.
violate State Surface Water Quality Standards. This e. A Land Use Action Plan, which evaluates current
subsection shall not apply to marina projects governed by tHand-use practices and proposed mitigation measures.
Marina Regulations.

c. Dredging channels, lagoons or canals deeper thed The Center for the Inland Bays shall oversee and
the existing controlling depth of the connecting orfacilitate the implementation of a long-term approach for the
controlling waterway, unless otherwise approved undewise use and enhancement of the Inland Bays’ Watershed in
Subsection 3.03B(8) of the State of Delaware Regulationaccordance with the Inland Bay’s Comprehensive
Governing the Use of Subaqueous Lands. Conservation and Management Plan (CCMP).

d. Dredging channels, cleaning marinas or other [Authority - 7 Delaware Code, Section 7602]
subaqueous areas by using propeller wash from boats.

[Authority - State of Delaware Regulations GoverningCMP Policies for The Delaware Estuary Program
the Use of Subaqueous Lands, Section 3.05(D), amended

September 2, 1992] 1. The Goals of the Delaware Estuary Program are as
follows:
CMP Policies for Borrow Pits a. Provide for the restoration of living resources of the

Delaware Estuary and protect their habitats and ecological
1. The Secretary of the DNREC shall develop, implementelationship for future generations;
and enforce, and may amend, modify and repeal, after notice b. Reduce and control point and nonpoint sources of
and public hearing, a program to protect the waters of thpollution, particularly toxic pollution and nutrient
State of Delaware from adverse environmental impactenrichment, to attain the water quality conditions necessary
relating to the operation of borrow pits. In addition to anyto support abundant and diverse living resources in the
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Delaware Estuary; taxonomy, genetics, forestry, pharmacology agriculture, soil
c. Manage water allocations within the Estuary toscience, geology, conservation, archaeology, and other

protect public water supplies and maintain ecologicakubjects;

conditions in the Estuary for living resources; b. or the teaching of biology, natural history, ecology,
d. Manage the economic growth of the Estuary ingeology, conservation, and other subjects;

accordance with the goal of restoring and protecting the c¢. As habitats for plant and animal species and

living resources of the Estuary; and communities and other natural objects;
e. Promote greater public understanding of the d. As reservoirs of natural materials;

Delaware Estuary and greater participation in decisions and e. As places of natural interest and beauty;

programs affecting the Estuary. f. As living illustrations of our natural heritage
[Comprehensive Conservation and Management Plawherein one may observe and experience natural biotic and
for the Delaware Estuary, September 1996] environmental systems of the earth and their processes;
g. To promote understanding and appreciation of the
CMP Policies for "Public Lands" Management scientific, educational, aesthetic, recreational and cultural

values of such areas by the people of the State of Delaware.
1. DNREC shall supervise, control and care for Delaware's h. For the preservation and protection of natural areas
“"public lands". against modification or encroachment resulting from
occupation, development, or other use which would destroy
2. The State shall pursue all necessary and appropriateeir natural or aesthetic conditions.
remedies to address encroachments upon state "public lands" [Authority - 7 Delaware Cod&303, 7302(6) and 7306]
and to protect their integrity from further claim.
2. DNREC shall develop criteria and policies for selecting
3. All private development on "public lands", except thatnatural areas for acquisition and preservation. At a
authorized by DNREC for public use, shall be prohibited. minimum, such criteria and policies shall consider the uses
and purposes listed in policy statement number one, as well
4. The "public lands" shall remain appropriately markedas areas of unusual natural significance. Until such criteria
with permanent monuments and the location and coordinatesd policies are developed, DNREC shall, in its selection of
of each monument shall be tied to the state plane coordinat@tural areas for acquisition and preservation, consider
system and recorded with the recorder of deeds for Sussewlicy statement number one and the unusual natural
County. Detailed drawings, survey work sheets and fieldignificance of areas which may be selected.
notes, perimeter descriptions, and other pertinent property [Authority - 7 Delaware Cod&307(a) and 7305(a)(3
records shall be likewise recorded. and 4); DNREC Regulations Governing Natural Areas and
Nature Preserves, July, 1981]
5. DNREC shall manage these lands for public recreation
purposes and for the conservation and preservation of ther DNREC shall establish and maintain a registry of
natural resources and beauty. A management priority shailatural areas of unusual significance to ensure that such
be the maintenance of public access to the beach and ocemeas are considered for possible dedication. DNREC is also
where such access can be accommodated without serioescouraged to establish and maintain registries of other
damage to the primary resources. The Department mayatural areas for the same purpose, and to develop criteria
lease certain portions for highway and utility purposes as for the selection of natural areas for registration.
deems advisable and for the public good. Management of [Authority - 7 Delaware Cod&303, 7307 (2 and 6) and
these lands shall be consistent with the State Comprehensiv805(e)(2)]
Outdoor Recreation Plan (SCORP) and in accordance with
sound master planning activities. 4. DNREC shall make whatever surveys it deems
[Authorities 1-5 - The authority for management of necessary to accomplish the purposes of the natural areas
these resource areas is vested primarily in DNREC pursuaptogram.
to Title 7, Chapters 45 and 47 of the Delaware Code [Authority - 7 Delaware Cod#&307(6)]

CMP Policies for Natural Areas Management 5. DNREC may acquire, for and on behalf of the State of
Delaware, natural areas by gift, devise, purchase, exchange,
1. The State, acting through DNREC, shall acquire anar any other method of acquiring real property or any estate,
hold in trust for the benefit of the people an adequate systeinterest, or right therein provided that any interest owned by
of nature preserves for the following uses and purposes: the State or by any subdivision thereof may be acquired only
a. For scientific research in such fields as ecologyby voluntary act of the agency having jurisdiction thereof.
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The department may acquire the fee simple interest in b. A finding by DNREC that an imperative and
natural areas or any one or more lesser estates, interests, amavoidable public necessity for such other public use exists.
rights therein, including a leasehold estate, and easement c. Approval of the governor after consultation with
either granting the state specified rights of use or denying ththe Delaware Natural Areas Advisory Council.
grantor specified rights of use or both, a license, a covenant, d. A legislative act, not less than six months from the
and other contractual rights. date of the governor’s approval authorizing such taking.
[Authority - 7 Delaware Cod&306(a)] This policy shall not apply, however, to natural areas
dedicated as nature preserves if the terms of such dedication
6. DNREC shall publish and disseminate informationprovide otherwise.
pertaining to natural areas within the State as it deems [Authority - 7 Delaware Cod&308 and 7309]
necessary to effectuate the purposes of these policies.
[Authority - 7 Delaware Cod&307(7)] 14. DNREC shall formulate additional policies and
rules for the use, management, and protection of nature
7. DNREC may, as it deems necessary to effectuate thpreserves as it deems necessary to effectuate the purposes of
purposes of these policies, encourage and recommend ttoee CMP policies. At a minimum, such policies and rules
private, public and government entities that they dedicatshall provide that the extent and type of visitation and use to
natural areas to DNREC for preservation purposes. be permitted shall be consistent with the objectives of policy
[Authority - 7 Delaware Cod&307(5)] statement number one.
[Authority - 7 Delaware Code7307(1), 7308,
8. All units, departments, agencies, and instrumentality’s’305(e)(4), and 7303]
of the state, including counties, municipalities, schools,
colleges and universities, are empowered and urged tb. DNREC is empowered and urged to foster and aid
transfersuitableareasorportionsofareaswithintheirjurisdictiom the establishment, restoration, and preservation of natural
to DNREC for preservation purposes. areas within the state elsewhere than in nature preserves,
[Authority - 7 Delaware Cod#&311] including areas on the registries established pursuant to
policy number three.
9. DNREC may accept transfers of real property for  [Authority - 7 Delaware Cod#&307(8)]
preservation purposes with the express understanding that
the grantors may, under specified conditions, rescind such6. The Office of State Planning Coordination shall
transfers. consider areas registered pursuant to policy number three
[Authority - 7 Delaware Cod&306(d)] during the preparation or amendment of the statewide plan
designating critical areas pursuant to Title 29, Chapter 92 of
10. DNREC shall adopt additional policies for the the Delaware Code
acquisition of natural areas as it deems necessary to [Authority - Executive Order No. 43, August 15, 1996;
effectuate the purposes of these CMP policies. 29 Delaware Cod8201 and 9202(4)]
[Authority - 7 Delaware Cod&307(1)]

CMP Policies for Flood Hazard Areas Management
11. Natural areas acquired pursuant to these policies
shall be established as nature preserves. Property shall nothe The primary responsibility for floodplain management
acquired for the establishment of nature preserves unless teeDelaware shall rest with the local units of government in
terms of acquisition restrict the use of the acquired area intae state.

manner which adequately provides for its preservation and [Authority - Delaware Const., art. Il, Sect. 25; 9

protection against modification or encroachment. Delaware CodeCh. 26, 30, 44, 49, 63, 68 and 69; 22
[Authority - 7 Delaware Cod&306(a and c)] Delaware Cod€h. 3]

12. DNREC shall enforce the terms of acquisition of2. Local units of government in the state are authorized--

property acquired for nature preserves. pursuant to local zoning powers, subdivision regulations,
[Authority - 7 Delaware Cod@&310, 7305(e)(4), 7307(4 building codes, and any other applicable power vested in

and 8) and 7308] such units of government--to manage flood hazard areas in a

manner which is consistent with the Federal Flood Insurance
13. Nature preserves shall not be taken for any usBrogram.

inconsistent with preservation except for another public use [Authority - Delaware Const., art. Il, Sect. 25; 9
after: Delaware CodeCh. 26, 30, 44, 49, 63, 68 and 69; 22
a. A public hearing. Delaware Cod€h. 3]
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3. The designated lead state agency for the CMB. The designated lead state agency responsible for CMP
implementation shall encourage local units of government ilmplementation shall monitor federal actions which may
the state to participate in the Federal Flood Insuranceffect state or local flood hazard areas management, and take
Program. whatever action it deems appropriate to encourage or require
[Authority - Executive Order No. 43, August 15, 1996] such actions which are inconsistent with such management
to be modified in a manner that will make them consistent.
4. The Delaware Department of Natural Resources and [Authority - Executive Order No. 43, August 15, 1996]
Environmental Control shall monitor and annually review
local floodplain management programs adopted pursuant ©MP Policy for Port of Wilmington Management
the Federal Flood Insurance Program to determine if they are
being administered properly and are achieving flood damage. The long-term economic viability and competitiveness
reduction objectives. The State shall also periodicallpof the Port of Wilmington should be encouraged and
review the federal floodplain standards as they apply tsupported.
Delaware to determine if they are adequate to mitigate
damage in the State's floodplains and to determine wheth@ The people who benefit from the Port of Wilmington
federal agencies are complying with the spirit and intent o§hould contribute to its support and help maintain the
presidential executive order number 11988. In the event théihancial health of the port.
any of the above determinations indicate the need for
remedial action, the aforementioned agency shall takd. Expansion of the Port of Wilmington along the
whatever measures it deems appropriate to correct thHgelaware River is encouraged to meet future national and
situation. regional transshipment needs and to reduce the dredging and
[Authority - Executive Order No. 43, August 15, 1996] spoils disposal activities associated with port operations
along the Christina River. Port expansion, however, should
5. All state agencies shall participate in and comply withnot proceed if such expansion means air and water quality
the requirements of the Federal Flood Insurance Program. standards cannot be kept.
[Authority - Executive Order No. 48, February 27, 1978
and 43, August 15, 1996] 4. The port should be promoted for general cargo transfer
and, to the extent feasible, as a location for the support of
6. State agencies shall to the maximum extent possibleuter continental shelf development.
minimize the threat posed by flood hazards for the following
activities: (1) the construction of state buildings, structuresCMP Woodlands Policies
roads or other facilities; (2) the administration of grant or
loan programs involving such construction by otherl. Federal, state, and local government, as well as private
governmental entities or private parties; (3) the transfer oindividuals and entities, should support and encourage the
lands or other properties; and (4) programs which affect gorevention of unwarranted destruction or damage to
influence land development. woodlands. Public and private interests must recognize that
[Authority - Executive Order Number 29, September 6,woodlands have economic, recreational, wildlife, water
1977, Executive Order Number 48, February 27, 1978 andupply and scenic values. State actions shall avoid the
Executive Order Number 43, August 15, 1996; 29 Delawarennecessary damage or destruction of woodlands.
Code9225]

2. The General Assembly finds and declares that the pine
7. All state agencies, in cooperation with the Delawareand yellow-poplar forest resource of the State provides
Department of Natural Resources and Environmentadignificant  recreational,  aesthetic,  wildlife  and
Control, shall conduct a survey of their holdings and identifyenvironmental benefits as well as wood fiber essential to
those structures and sites which are flood prone. Apommerce and industry for the citizens of the State. The
inventory shall be maintained by such agencies and updatékeneral Assembly has also determined that the pine and
as of June 30 of each year, indicating: such structures, sitdmardwood forest resources are being harvested at a greater
and uses thereof; the replacement or current economic valuagte than they are being replanted or reproduced and unless
of the structures, their contents, and sites; and records pfeasures are instituted to ensure that the forest resources are
flood-related damage incurred by the structures, contents sustained, this natural resource will be depleted to the

sites. detriment of the citizens of the State. It is, therefore, the
[Authority - Executive Order No. 48, February 27, 1978declared public policy of this State to preserve and protect
and 43, August 15, 1996] the pine and yellow-poplar forest resources of the State.

[Authority - 7 Delaware Code 2965]
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3. No person shall commence a cutting operation unlesthan five (5) percent. The minimum width for a SMZ is 50
seed trees have been reserved pursuant to the natuieét from each side of qualifying streams. Within a SMZ, at
regeneration method set forth herein or pursuant to aeast sixty (60) square feet of basal area per acre of trees well
alternate management plan approved by the State Foresterdistributed throughout the area shall be retained, or at least
his designee. This policy shall not apply to cuttingsixty (60) percent of the overstory.
operations of timber from land being cleared for reservoirs, [Authority - Delaware’s Forestry Practices Erosion and
military _installations, agriculture, residential, ditch and Sediment Law: Rules and Regulations, section 4(6),
utility right-of-ways, industrial sites, railroads or to cutting effective July 1, 1996]
operations undertaken pursuant to a contract executed prior
to January 1, 1989. CMP Agricultural Land Policies

[Authority - 7 Delaware Code 2967(a and b)]

1. Agricultural practices should be conducted in a manner
4. No person shall cut or permit to be cut any pine owhich reduces pesticides and sediment loads to estuaries,
yellow-poplar tree or seedling required to be reserved fobays, and other waterbodies.
reseeding or planted under a reforestation plan or perform
any act or permit any act to be performed which prevent?. All public and private entities whose actions may
reseeding or reforestation of any area in which a cuttingubstantially affect agricultural lands in Delaware, or the

operation has been conducted. agricultural productivity of such lands, should consider the
[Authority - 7 Delaware Code 2970] need to preserve and protect such lands prior to taking such
actions, and should preserve and protect agricultural lands
CMP Policies for Silviculture whenever practicable. State agencies shall protect and

preserve agricultural lands to the maximum extent practical.
1. The Forestry Administration shall provide for the
protection of the waters of the State from pollution by3. The development of scattered rural residential
sediment deposits resulting from silvicultural activities assettlements should be discouraged as long as there are
provided in 82978 of Title 7. Through the adoption ofreasonable alternative locations for such development, such
subchapter VI, the State recognizes that water qualitps in or immediately adjacent to existing communities or
protection techniques for silvicultural practices are arareas where underutilized sewer systems, water systems,
integral component of properly managed forests. Furthepolice and fire facilities, and other community facilities and
the State recognizes the positive benefits that properlgervices are available.
managed forest systems have on the environment, water

guality and quality of life in Delaware. 4. The use of farmlands for non-agricultural purposes
[Authority - 7 Delaware Code 2977] should be discouraged by the Farmers Home Administration
and all other public financing programs. Instead,

2. Special orders can be issued if the Forestrydevelopment should be directed to the numerous smaller

Administrator, or Forestry Administrator’s designee, findscommunities which have adequate in-place public services

that any owner or operator is conducting any silviculturaland facilities, as well as adequate land area to accommodate

activity in a manner which is causing or is likely to causenew development.

alteration of physical, chemical or biological properties of

any state water, resulting from sediment depositiorCMP Policies for Tax Ditches

presenting an imminent and substantial danger to (a) the

public health, safety, or welfare, or the health of animalsl. Tax Ditch planning will be done on a watershed basis.

fish or aquatic life; (b) a public water supply; or (c) A watershed area comprises all the land and water within

recreational, commercial, industrial, agricultural or otherthe confines of a drainage divide and must follow hydrologic

reasonable uses. boundaries for engineering purposes. A watershed area may
[Authority - 7 Delaware Code 2980] comprise _the land and water of two or more minor

drainageways that are separate tributaries to a stream,

3. All open water bodies, perennial streams, intermittentrtificial waterway, lake, or tidal area. The watershed area

streams with a well-defined channel, and streams that hawensidered for design must include all direct tributary

been hydrologically modified by dredging or straighteningdrainageways and lands that contribute to flows in the

shall have a Streamside Management Zone (SMZ), unlegdanned channels.

the property or a portion of the property is covered by an  [Authority - Principle and Guidelines for Planning,

approved Delaware Seed Tree Law application (Title 7Constructing. and Maintaining Drainage Ditches in the State

Chapter 29, Subchapter V) and is located on slopes of legd Delaware, section A, June 1995]
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2. Channels proposed for cleanout should be limited t@urrounding location in context, in or on lands owned or
those which have reduced hydraulic capacity due teontrolled by this State, except with the permission of the
sediment, woody vegetation, and debris. Channels which déovernor of this State or the person duly authorized by the
meet functional standards may be included in the tax ditcbovernor to extend and grant such permission.
plan for future maintenance. lLand use changes may havachaeological resources and artifacts shall be defined to
eliminated the need for reconstructing some channeahclude any remains of past human life or activity that are at

segments. least 50 years old.
[Authority - Principle and Guidelines for Planning, [Authority - 7 Delaware Code 5301]
Constructing, and Maintaining Drainage Ditches in the State
of Delaware, section B, June 1995] 4. The Governor may grant permits for archaeological

survey and excavation of archaeological resources or
3. Environmental studies associated with tax ditch projectartifacts on lands owned or controlled by this State to any
will concentrate primarily on impacts to wetlands, forestryperson or institution which in his judgment is properly
and disruption of fish and wildlife resources. Most channegualified to conduct such an excavation for the gathering of
cleanout projects are small in scope and have limitedbjects of historical or archaeological value or interest. The
impacts. Avoidance and minimization will be the primary Governor may prescribe reasonable rules and regulations for
methods of limiting negative impacts on fish and wildlife carrying out such survey and excavations. The Governor
resources. Practices such as channel relocation. one sidady designate a person or persons to extend and grant the
construction, selective spoil placement and minimal clearingermission to survey and excavate as hereby provided for.
can be used both to protect existing sensitive areas amdb archaeological survey or excavation shall be carried out
restore previously disturbed sensitive areas. Wildlife angxcept for the benefit of reputable museums, universities,
water quality enhancement practices, such as pluggingolleges, or other recognized scientific institutions, with the
channels which drain wooded wetlands and creating bermadew to increase knowledge of such objects.
along channels to prohibit wetland water from draining into  [Authority - 7 Delaware Code 5302]
the channel, will be included as part of the tax ditch plan
when site conditions allow in order to mitigate temporary5. State and local units of government shall, to the
wildlife losses and to restore previously lost functions tomaximum extent possible, coordinate their activities which
these water dependent resources. may adversely affect historic and cultural areas with the

[Authority - Principle and Guidelines for Planning, Delaware Division of Historical and Cultural Affairs.

Constructing, and Maintaining Drainage Ditches in the State

of Delaware, section C, June 1995] 6. All federal agencies and departments shall to the
maximum extent possible: (1) coordinate their activities
CMP Historic and Cultural Areas Policies which may adversely affect historic and cultural areas in

Delaware with the Delaware Division of Historical and
1. All public and private entities whose actions mayCultural Affairs; and, (2) otherwise cooperate with the
interfere with the enjoyment or other use of historic andivision in accordance with the federal agency's legally
cultural areas in Delaware should consider the need tmandated responsibilities.
preserve and protect these areas prior to taking such actions,
and should preserve and protect such areas whenevér When unmarked burials or human skeletal remains are
practicable. known or suspected in a construction area or being
encountered as a result of construction or agricultural
2. In _order to protect and preserve archaeological andctivities, said activity shall cease immediately upon
scientific information, matters and objects which are to baliscovery and the Medical Examiner or the Director of the
found on privately owned lands in this State, it is aDivision of Historical and Cultural Affairs notified of the
declaration and statement of legislative intent thadiscovery.
excavations _on privately owned lands should be  [Authority - 7 Delaware Code 5405(b)]
discouraged. except in accordance with and pursuant to the
spirit and policy of Title 7 of the Delaware Code, ChapterCMP Policies for Living Resources
53.
[Authority - 7 Delaware Code 5305] 1. No activity shall have an adverse environmental effect
on living resources and shall include consideration of the
3. No person shall excavate, collect, deface, injure oeffect of site preparation and the proposed activity on the
destroy any archaeological resource or artifact, or otherwis®llowing wetland values:
disturb or alter an archaeological resource or artifact or its a. Value of tidal ebb and flow
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(1) Production Value: carving organic matter to4. Mosquito and other pest controls shall use techniques of
adjacent estuaries and coastal waters which serve asarsh management which reduce the application of
breeding areas for certain animal species (especially fish amthemicals and which substitute biological controls.
shellfish).

(2) Value as a natural protective system of5. Federal actions which may interfere with or otherwise
absorption of storm wave energy, flood waters, and heavgdversely affect fish and wildlife in Delaware shall be

rainfall, thereby decreasing flood and erosion damage. implemented only after careful consultation with DNREC
(3) The prevention of silting in certain harbors andand exploration of alternatives less damaging to such fish
inlets thereby reducing dredging. and wildlife.
(4) Removal and recycling of inorganic nutrients.
(5) Effect on the estuarine waters. CMP Policies for Nongame and Endangered Species

b. Habitat Value
(1) Habitat for resident species of wildlife 1. “Nongame”is that fauna, including rare and endangered
including furbearers, invertebrates, finfish. species, which are not commonly trapped., killed, captured or
(2) Habitat for migratory wildlife species including consumed, either for sport or profit.
waterfowl, wading birds, shorebirds, passerines, finfish, [Authority - 7 Delaware Code 202(a)]

shrimp.

(3) Rearing area, nesting area, breeding ground®. It is in the best interest of the State to preserve and

for various species. enhance the diversity and abundance of nongame fish and
(4) Habitat for rare or endangered plants. wildlife, and to protect the habitat and natural areas
(5) Presence of plants or animals known to be rar@arboring rare and vanishing species of fish, wildlife, plants
generally, or unigue to the particular location. and areas of unusual scientific significance or having
(6) Presence of plants or animals near the limits ofinusual importance to the survival of Delaware’s native fish,
their territorial range. wildlife and plants in their natural environment.

(7) Presence of unique geologic or wetland  [Authority - 7 Delaware Code 201(1)]
features.
[Authority - DNREC Wetlands Requlations, Section 3. Rare and endangered species are a public trust in need

7.02 (A and B), revised November 3, 1994] of active, protective management, and that it is in the broad
public interest to preserve and enhance such species.
CMP Policies for Fish and Wildlife [Authority - 7 Delaware Code 201(2)]

1. The DNREC shall protect, manage and conserve alCMP Mineral Resource Policy
forms of protected wildlife of this State, and enforce by
proper actions and proceedings the law relating thereto. 1. The extraction and production of minerals should be
[Authority - 7 Delaware Code 102(a)] encouraged, but in a manner which maintains environmental
quality.
2. The DNREC shall have control and direction of the
shellfish industry and of the protection of shellfish resource€MP State Owned Coastal Recreation and Conservation
throughout this State. The DNREC may adopt, promulgatd,ands Policies
amend and repeal regulations consistent with the law, which
shall be enforced by the DNREC or any peace officers fot. State owned recreation and conservation lands shall be
the following purposes: managed, preserved, and protected, for the long-range public
a. To preserve and improve the shellfish industry of thigecreation and conservation use and enjoyment thereof.
State;
b. To prevent and control the spread of shellfish-born@. The General Assembly finds that:
diseases by providing for the sanitary harvesting, handling, a. The provision of lands for public recreation and
transportation, processing, production and sale of shellfish;conservation of natural resources promotes biological
c. _To provide for the preservation and improvement ofdiversity, public health, prosperity and general welfare and is
the shellfish resources of this State, when deemed necessaaproper responsibility of government.
[Authority - 7 Delaware Code 1902 (a)(1).(2) and (5)] b. Lands now provided for such purposes will not be
adequate to meet the needs of an expanding population in
3. Adequate funds should be provided for fish and wildlifeyears to come.
management programs. c. The expansion of population, while increasing the
need for such lands, will continually diminish the supply and
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tend to increase he cost of public acquisition of lands b. Major commercial development should be
available and appropriate for such purposes. encouraged in existing central business districts.
d. Rapid grow and spread of urban development in c¢. Highway oriented uses should be clustered and not
encroaching upon, or eliminating, many open areas anstrung out along major highways.
spaces of varied size and character. These areas and spaces,
if preserved and maintained in their present open stat8, Industry and Industrial Land Use:
constitute important physical, biological, social, aesthetic or a. Use of existing unused industrial sites and buildings
economic assets. should be encouraged wherever they can be adapted to
e. The State must act now to protect and to help locatoday’s industrial needs.
governments to protect substantial guantities of such lands as b. Delaware should encourage the introduction of new
are now available and appropriate so that they may biedustries that optimize the State’s resources and the special
preserved and developed for the purposes enumeratsHills and needs of Delaware residents.
herein. c. Delaware should encourage development of
f. Itis the public policy of the State and its political industrial areas that are located so that services can be
subdivisions that the preservation of open spaces shall govided economically, mass transportation can serve the
accomplished through the acquisition of interests or rights imeeds of the workers, and the industries will draw on and
real property, or donation of said lands, and that saidupport existing rail lines, ports, and air terminals.
acquisition constitutes a public purpose for which public  d. Delaware should assume regulatory control over
funds have been expended or advanced and should bay future sites or rights-of-way for marine terminals, bulk

continued. transfer facilities, or utilities including pipelines.
[Authority - 7 Delaware Code 7502] e. Delaware and its local governments should
establish standards and criteria for industrial location
CMP Public Trust Doctrine Policy including optimum size, utility availability, accessibility,

and the overall impact on local communities, such standards
1. The public have a right of navigation and fishery on allto be met prior to rezoning for industry. The State shall not
streams where the tide ebbs and flows, even though thromote a site for industrial purposes when utilization for
riparian proprietor’s lines cover the place; but they have néhat purpose is contrary to the land use plan in the area.
right to land fish on private property, above the high water

marks. 4. Institutional Land Use--Public and tax exempt private
[Authority - Bickel v. Polk, Delaware Supr. 5 Harr. 325 institutions, services, and facilities should be located to serve
(1851)] urban concentration and should comply with land use,

drainage, and other regulatory plans.
2. The DCMP will consider the Public Trust Doctrine
during consistency reviews involving properties between th€MP Energy Facilities Policies
high and low water marks.
1. For the policies contained in Section 5.D.3, the "coastal

CMP Development Policies zone" is defined as all that area of the State, whether land,
water or subaqueous land between the territorial limits of

1. Community Patterns: Delaware in the Delaware River, Delaware Bay and Atlantic
a. New community development actions shouldOcean, and a line formed by certain Delaware highways and
discourage “sprawl”. roads as defined in Section 7002 of the Delaware Coastal

b. New community development generally shouldZone Act, Title 7 Delaware Cod€hapter 70.
occur within or near existing population concentrations  [Authority - 7 Delaware Cod&002]
where utility networks and community facilities and services
are already in place or can economically be expanded. 2. Heavy industry uses of any kind not in operation on
c. Established urban centers, small and large, shouldune 28, 1971, are prohibited in the coastal zone and no
be revitalized and recognized for the values of their in placpermits may be issued therefore. In addition, offshore gas,

structures, facilities and institutions. liquid or solid bulk product transfer facilities which are not
in operation on June 28, 1971, are prohibited in the coastal
2. Commercial Land: zone, and no permit may be issued therefor.

a. Commercial strip development that impedes traffic ~ [Authority - 7 Delaware Cod&003]
flow throughout the highway network, reduces the operating
capacity of roadways, and decentralizes commercial activitCMP Policies for Petroleum Refineries
should be significantly curtailed.
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1. The CMP absolutely prohibits the construction of newCMP Policies for Gas Plants

petroleum refineries in wetlands or in the coastal strip lying

between a series of inland roads and the Delaware River add The environmental impact of gas plants is such that the

Bay -- a stretch of land which varies from a few hundredCMP prohibits them in wetlands and the coastal strip. Inland

yards wide in northern Delaware to a maximum of 12 miledocations are acceptable on a case-by-case basis provided all

in the south. state and local environmental and land use standards are met.
[Authority - 7 Delaware Cod&001 and 7003] [Authority - 7 Delaware Cod@&001, 7002(e) and 7003]

2. New petroleum refineries are not prohibited inlandCMP Policies for Liquified Natural Gas (LNG) Facilities
provided state and local environmental, land use and site
development standards are met. 1. The CMP finds that there is no site in Delaware suitable
for the location of any LNG import-export facility.
CMP Policies for Deepwater Ports
CMP Policies for Power Plants
1. Deepwater ports on the Delaware side of the Delaware
River and Bay are prohibited by the Coastal Managemerit. The CMP permits power plants inland and in the coastal
Program. Such ports are also prohibited within Delaware'strip provided that state and local standards are met.
three mile jurisdiction along the Atlantic Ocean. [Authority - 7 Delaware Cod@&002(e), 7004 and appeal
[Authority - 7 Delaware Cod&001 and 7003] to CZA Case No. 4]

2. Notwithstanding the Coastal Management Progran2. The Coastal Management Program recognizes the
objections to a Delaware Bay deepwater port, the programational interest in the use of coal fueled power plants and
supports the concept of a port offshore the Atlantic Coasgncourages the siting of such plants over others when air
provided it meets certain environmental standards includingyuality standards can be met.

a location far enough off shore to minimize oil spill threatsto ~ [Authority - 7 Delaware CodeChapter 60, Section
the coast and to obviate dredging requirements; stringer®003]

construction and operation safeguards; a demonstrated

reduction of tanker traffic and lightering in the bay; and3. The Coastal Management Program also permits nuclear

assurances that state financial interests are protected. power generation facilities but recommends alternative fuels
when feasible because of safety concerns and the unresolved
CMP Policies for OCS Oil and Gas Facilities problems of nuclear waste transfer, storage and disposal.

[Authority - 16 Delaware Cod&414 and A. G. opinion
1. The CMP generally supports OCS developmentdated April 3, 1974]
facilities due to the compelling national interest and lack of
viable alternatives. CMP Public Investment Policies

2. The Coastal Management Program permits offshore oll. New state general obligation bond authorizations shall
and gas exploration and development in Delaware waters, orot exceed seventy-five percent (75%) of the previous fiscal
a case-by-case basis, provided adherence to strigear's repayment of principal.
environmental safeguards is assured.
[Authority - 7 Delaware CodeChapter 60, Chapter 61, 2. The federal revenue sharing fund should be used to
Chapter 69, and Chapter 70] accelerate the retirement of the unfunded liability of the state
pension plan.
3. Offshore and onshore pipelines are permitted by the
CMP, provided that state and local environmental controB. Partly as a result of competition for scarce capital,
and land use standards are met and that state-designatettiitional large land acquisitions by state agencies are
wetlands are avoided wherever practical. However, thdiscouraged. Funding priority will be given to acquisition of
terminus of offshore pipelines from both OCS operationsnholdings, natural areas, public access sites or other tracts of
and deepwater ports is prohibited in the coastal strip. particular value. Acquisition by donation, exchange or other
[Authority - 7 Delaware Cod&001, 7002(f) and 7003] non-cash methods is encouraged.

4. New storage tanks connected to OCS facilities ard. Completion and implementation of water quality
permitted outside the coastal strip provided state and locahanagement programs statewide (pursuant to Section 208 of
environmental and land use standards are met. Water Pollution Control Act) are encouraged in order to
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solve point and non-point source pollution problems. 13. The construction of public housing (under the state
housing development fund) is encouraged: 1) when it is

5. Expenditures for construction of sewage treatment anldbcated in existing settled areas; 2) where it can be serviced

transmission facilities should be based on careful analysis @y existing facilities; and 3) where it will provide ready

alternatives, consideration of the impacts on growth patterrsccess to stores, transportation, health care, and other

with particular consideration given to the risks of over-services. Projects which do not meet these criteria should

extension and over-design, and an understanding of the lamot be supported by state money; and

of diminishing returns related to the net improvement of

water quality from additional capital expenditures. 14. Consolidation of agencies and levels of government,
redistribution of duties and responsibilities among agencies

6. The DCMP will encourage the use of the Delawareand other approaches which will reduce the duplication and

Water Pollution Control Revolving Fund (SRF) for projectsoverlap among governments are encouraged to reduce the

which are consistent with DCMP policies. The SRF iscost of government at all levels.

authorized by Title VI of the Federal Clean Water Act as

amended by the Water Quality Act of 1987 and SectiolCMP Policies for Recreation and Tourism

8003, Chapter 80, Title 29, Delaware Code

1. Government promotion of recreation and tourism,
7. Development of recycling and recovery systems igatrticularly in coastal areas, should be based on a study of
encouraged, by the development of the State's reclamatidheir costs and benefits to Delaware residents. Recreation
facility, by establishment of a recycling program for stateand tourist development that results in unnecessary or
agencies to reduce the volume of solid waste going intexcessive expenditure of tax dollars for the benefit of a few
landfills, and by encouragement of research into and use afdividuals or groups should be discouraged.
solid waste as fuel or raw material for new products.
2. Year-round recreational and tourism programs and
8. Highest priority should be given to maintenance andacilities are encouraged in order to reduce the reliance on
safety improvements to the existing highway system, and isummer-time recreation.
particular the correction of seriously deteriorated and
substandard conditions. 3. Recreation and tourism planning and development
programs, such as the State Comprehensive Outdoor
9. Private development should bear the costs of highwaRecreation Planning Program (SCORP), are to be
improvements while existing and programmed roads will noencouraged.
be able to carry the additional traffic generated by the
proposed development. In this regard, large trafficCMP Policies for National Defense and Aerospace
generators (shopping centers, industries, institutiongacilities
residential complexes) should be discouraged in areas where
serious traffic or safety problems prevail. 1. National defense and national security facilities are
among the higher priorities in the management of the coastal
10. State employment should be reduced where the voluneone.
of work no longer demands the previous number of
employees and in order to reduce the need for new office ardd  Military and aerospace agencies or firms shall comply
other state buildings. with those regulatory and environmental standards imposed
under federal law, and they are encouraged to cooperate with
11. Reuse of existing primary and secondary schools istate and local governments in protecting and enhancing the
encouraged. New school construction should benvironment.
discouraged and renovation and reuse of existing buildings
for educational and other purposes should be encouraged. 3. "Air installation compatible use zones" should be
considered in land use planning programs in order to protect
12. The concept of an enrollment ceiling is encouraged iwgitizens from noise and possible accident hazards associated
evaluating needs for new higher education facilitieswith such facilities.
Curtailment of certain programs and greater cooperation
between the separate institutions in curriculum developmer@MP Policies for Transportation Facilities
should be undertaken in order to reduce duplicate facility
requirements. 1. When essential to the national interest, the construction
maintenance and improvement of transportation systems
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shall predominate over less essential interests. 2. The provisions of item (1) above are carried out, mainly,
through the adoption and implementation of the State of
2. Construction of transportation facilities shall beDelaware “Regulations Governing the Control of Air
consistent with CMP resource protection policies. Pollution.” The following, generally, identifies regulations
of the State of Delaware “Requlations Governing the
3. Transportation planning programs shall provide forControl of Air Pollution” that apply to stationary sources.
alternatives to continued reliance on private motor vehicle€onsult these regulations and contact Air Quality
with their associated highway requirements. Management Section personnel for additional and specific
information.
4. The State shall undertake an accelerated program of a. Generally, sources which will emit to the
highway maintenance, upgrading, and safety improvementatmosphere equal to or greater than 0.2 pound of air
contaminant(s), in the aggregate, in any one day are subject
5. The maintenance of an adequate and efficient railroadne or more air permitting requirements.
network serving Delaware is encouraged. [Authority - Regulation No. 2, 25 and/or 30 of the State
of Delaware “Regulations Governing the Control of Air
6. The construction of airports and the development of aiPollution”]
passenger and freight services is encouraged, provided such b. Sources which will emit to the atmosphere
facilities adequately consider air and water quality, noisgarticulate matter from fuel burning or industrial process
standards, and safety in order to minimize impacts oequipment, construction and materials handling, or grain

present and future development. handling operations may be subject one or more emission
limitations.

7. The expansion and promotion of the Port of Wilmington  [Authority - Regulation No. 4, 5, 6, and/or 18 of the

is encouraged. State of Delaware “Regulations Governing the Control of
Air Pollution”

8. Deepwater ports used to transfer bulk products in c. Sources which will incinerate either noninfectious
Delaware Bay are prohibited because of the environmentalr infectious waste may be subject one or more emission
risks associated with their development and operation. limitations.
[Authority - Regulation No.7 and 29 of the State of

9. New or expanded ports which involve extensive andelaware “Regulations Governing the Control of Air
continual dredging and spoil disposal in order to keep therRollution”]
useable are discouraged wunless it can clearly be d. Sources which will emit to the atmosphere sulfur
demonstrated that such facilities can be developed in agioxide/compound emissions from fuel burning equipment
environmentally sound manner and without imposingor industrial operations may be subject one or more emission
continuing maintenance costs on any level of government dimitations.
the general public. [Authority - Reqgulation No.8, 9 and 10 of the State of

Delaware “Regulations Governing the Control of Air
10. Alternatives to the continuation of the present lighteringPollution”]
activity in the bay are encouraged. Strict enforcement of oil e. Sources which will emit to the atmosphere carbon

spill liability regulations are also encouraged to ensure thahonoxide emissions from industrial process operations may

all transshipment activities are properly conducted. be subject one or more emission limitations.
[Authority - Regulation 11 of the State of Delaware
CMP Polices for Air Quality Management “Regulations Governing the Control of Air Pollution”]

f. Sources which will emit to the atmosphere nitrogen
1. In view of the rapid growth of population, agriculture, oxides may be subject one or more emission limitations.
industry and other economic activities, the air resources of [Authority - Reqgulation 12 of the State of Delaware
the State must be protected, conserved and controlled f®egulations Governing the Control of Air Pollution”]
assure their reasonable and beneficial use in the interest of g. Sources which will conduct open burning may be
the people of the State. The State, in the exercise of iubject one or more emission limitations.
sovereign power, acting through the Department should [Authority - Requlation 13 of the State of Delaware
control the development and use of the air resources of tH®equlations Governing the Control of Air Pollution”]
State so as to effectuate full utilization, conservation and h. Sources which will emit to the atmosphere visible
protection of the air resources of the State. emissions (opacity) may be subject one or more emission

[Authority - 7 Delaware Code Chapter 60] limitations.
[Authority - Requlation 14 of the State of Delaware
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“Regulations Governing the Control of Air Pollution”] except in compliance with management water levels
i.  Sources which will emit to the atmosphere odorousstablished by the DNREC;
air contaminants may be subject one or more emission b. significant interference with the withdrawals of

limitations. other permit holders unless compensation for such injury is
[Authority - Regulation 19 of the State of Delaware provided satisfactory to the DNREC;
“Regulations Governing the Control of Air Pollution”] c. Vviolation of water quality criteria for existing or

j. Certain new, modified, and reconstructed sourcepotential water supplies;
may be subject to State adopted Federal requirements; d. significant permanent damage to aquifer storage
particularly New Source Performance Standards (NSPSnd recharge capacity: or
found at 40 CFR Part 60, National Emission Standards for e. substantial impact on the flow of perennial streams
Hazardous Air Pollutant (NESHAP) standards found at 4®elow those rates specified for surface waters in the
CFR Part 61, and Maximum Achievable Control preceding section.
Technology (MACT) standards found at 40 CFR Part 63. [Authority - State of Delaware Regulations Governing
[Authority - Requlation 20, 21, and 38 of the State ofthe Allocation of Water, Section3.04, effective March 1,

Delaware “Regulations Governing the Control of Air 1987]

Pollution”]

K. Sources which will burn waste oil may be subject3. Withdraws from surface waters shall be limited to those
one or more emission limitations. rates which:

[Authority - Regulation 22 of the State of Delaware a. do not interfere with other permitted withdrawals
“Regulations Governing the Control of Air Pollution”] unless compensation for such injury is provided satisfactory

I.  Sources which will emit to the atmosphere volatileto the DNREC;
organic compounds may be subject one or more emission b. allow dilution and flushing of waste discharge and

limitations. maintain adopted water quality standards;
[Authority - Regulation 24 of the State of Delaware c. protect valuable fish and wildlife;
“Regulations Governing the Control of Air Pollution”] d. maintain adequate flow over spillways of

downstream impoundments;
3. Where it is established that the Delaware air regulations e. prevent intrusion of saline waters where such
are inadeguate to attain or maintain any applicable air qualitytrusion threatens ground or surface water supplies; and
standard, the Department shall exercise its authority to f. provide other ecological, recreational, aesthetic,

require additional control measures. Further, the lack of and private benefits which are dependent upon surface water
regulation governing an air contaminant or combination oflows.
air_contaminants will not prevent the Department from [Authority - State of Delaware Regulations Governing
taking any and all actions necessary to maintain a reasonalitee Allocation of Water, Section3.03, effective March 1,
guality of air throughout the State. 1987]

[Authority - Regulation No. 1 and 3 of the State of
Delaware “Regulations Governing the Control of Air4. The Department of Natural Resources and

Pollution”] Environmental Control in cooperation with county and local
governments and private water suppliers is encouraged to
CMP Policies for Water Supply Management develop a comprehensive water supply management

program including the reallocation of water resources, the
1. According to statute the Secretary (of the DNREC) shalprotection of aquifer recharge areas, and, where necessary,
approve the allocation and use of waters in the State on thlee abrogation of allocations to marginal users provided
basis of equitable apportionment (7 Delaware Code. Sectiacompensation is provided.
6010(F)). These regulations provide for the allocation and
re-allocation of the waters of the State in such a manner as @MP Policies for Construction and Use of Wells
provide an adequate quantity and quality of water for the
needs of the people of Delaware in the present and future. 1. A well, defined as "any excavation that is drilled, cored,
[Authority - State of Delaware Regulations Governingbored, washed, driven, dug, jetted, or otherwise constructed
the Allocation of Water, Section 1.01, effective March 1,when the intended use of such excavation is for the location,
1987 and 7 Delaware Code Section 6010(F)] testing, acquisition, use, for extracting water from, or the
artificial recharge of subsurface fluids, and where the depth
2. Withdraws from ground waters shall be limited to thoseis greater than the diameter or width; not to include
rates which will not cause: geotechnical test; soil, telephone, and construction piling
a. long-term progressive lowering of water levels, borings; fence posts, test pits, or horizontal closed loop
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heatpump circulation systems constructed within twenty (20)  [Authority - State of Delaware Regulations Governing
feet of the ground surface”; including any well installed forthe Construction and Use of Water Wells, Section 3.10 (F),
the purpose of obtaining geologic or hydrologic informationrevised April 1, 1997]
shall receive the prior approval of the DNREG#ie form of
a well permit. CMP Policies for Underground Injection Control
[Authority - State of Delaware Regulations Governing
the Construction and Use of Water Wells, Section 1.02 (DL. Any underground injection, except as authorized by
and Section 2.61, revised April 1, 1997] permit issued under the Underground Injection Control
(UIC) program or otherwise authorized herein, is prohibited.
2. The DNREC, in considering applications and grantingThe construction of any well required to have a permit is
permits shall take into account the geology, hydrology angrohibited until the permit is issued.
hydraulics of the area of interest, population density and [Authority - State of Delaware Regulations Governing
water use, character of surface and subsurface, water qualiynderground Injection Control, Section 122.23(a), effective
depletion rate of the water resources, sources ofugust 15, 1983]
contamination, and other facts as may be relevant to the
protection of the water resources and water supply. 2. The construction, use, operation or maodification of any
[Authority - State of Delaware Regulations GoverningClass 1lI, 1ll, or IV well as defined in the Regulations
the Construction and Use of Water Wells, Section 3.10(B)Governing Underground Injection Control is hereby
revised April 1, 1997] expressly prohibited and no permit may be issued for any
such activity.
3. The DNREC may place special conditions on the well  [Authority - State of Delaware Regulations Governing
permit such as, but not limited to, a requirement for doubl&nderground Injection Control, Section 122.23(b), effective
casing, special _grouting requirements, special uséugust 15, 1983]
restrictions, depth restrictions, notification of installation
date, and special material requirements to protect the wat8r No owner or operator shall construct, operate, maintain,
resources, water supply, and the public health, safety armbnvert, plug, abandon, or conduct and other injection
welfare. activity in a manner_that allows the movement of fluid
[Authority - State of Delaware Regulations Governingcontaining any contaminant into underground sources of
the Construction and Use of Water Wells, Section 3.10 (C)rinking water, if the presence of that contaminant may
revised April 1, 1997] cause a violation of any primary drinking water regulation
under 40 CFR part 142 or may otherwise adversely affect the
4. Where an approved public water supply system isiealth of persons. The applicant for a permit shall have the
legally and reasonably available to the area to be served, therden of showing that the requirement of this paragraph are
DNREC shall deny an application for a well permit for amet.
potable water well. [Authority - State of Delaware Regulations Governing
[Authority - State of Delaware Regulations GoverningUnderground Injection Control, Section 122.24(a), effective
the Construction and Use of Water Wells, Section 3.10 (D)August 15, 1983]
revised April 1, 1997]

CMP Policies for On-Site Wastewater Treatment and
5. When proposed wells, with the exception of monitor,Disposal Systems
observation and recovery wells, are to be located within the
jurisdiction or service area of a municipality serving publicl. The DNREC finds that a substantial portion of the
water the applicant shall submit a written statement ofState’s population lives where centralized water supply or
approval from said municipality with the well permit wastewater treatment services are limited. It is the intent of
application. the DNREC to aidand assist the public in the installation of
[Authority - State of Delaware Regulations Governingon-site sewage disposal systems, where possible, by utilizing
the Construction and Use of Water Wells, Section 3.10 (E)the best information, techniques and soil evaluations for the
revised April 1, 1997] most suitable system thatsite and soil conditions permit.
[Authority - Regulations Governing the Design,
6. The DNREC may require as a permit condition thatinstallation and Operation of On-Site Wastewater Treatment
certain tests be done such as, but not limited to, thand Disposal Systems, revised January 31, 1995, Forward]
performance of a geophysical log on the well, the
determination of water quality parameters, and the taking 2. The Regulations Governing the Design, Installation and
formation samples. Operation of On-Site Wastewater Treatment and Disposal
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Systems all apply to all aspects of: [Authority - Regulations Governing the Design,

a. The planning, design, construction, operation/)nstallation and Operation of On-Site Wastewater Treatment
maintenance, rehabilitation, replacement, and modificatiomnd Disposal Systems, Section 3.03000, revised January 31,
of individual and community on-site wastewater treatment995]
and disposal systems within the boundaries of the State of
Delaware; and 6. At the sole discretion of the DNREC, if the proposed

b. The planning, design, construction, operation andperation of a system would cause pollution of public waters
maintenance of on-site wastewater holding tanks within ther create a public health hazard, system installation or use
boundaries of the State of Delaware; and shall not be authorized.

c. The licensing of site evaluators, percolation testers, [Authority - Regulations Governing the Design,
on-site system designers, on-site system contractors, amastallation and Operation of On-Site Wastewater Treatment
liquid waste haulers within the boundaries of the State ofnd Disposal Systems, Section 3.08000, revised January 31,
Delaware. 1995]

[Authority - Regulations Governing the Design,

Installation and Operation of On-Site Wastewater Treatmerit. All wastewater shall be treated and disposed of in a

and Disposal Systems, Section 1.02000, revised January 3tianner approved by the DNREC.

1995] [Authority - Regulations Governing the Design,
Installation and Operation of On-Site Wastewater Treatment

3. Each and every owner of real property is jointly andand Disposal Systems, Section 3.09000, revised January 31,

severally responsible for: 1995]

a. Disposing of sewage on that property in
conformance with the Regulations Governing the Design8. No person shall dispose of sewage or septage at any
Installation and Operation of On-Site Wastewater Treatmeribcation not authorized by the DNREC under applicable
and Disposal Systems; and laws and regulations for such disposal.

b. Connecting all plumbing fixtures on that property, [Authority - Regulations Governing the Design,
from which sewage is or may be discharged, to a centrahstallation and Operation of On-Site Wastewater Treatment
sewerage system or on-site sewage disposal systeamd Disposal Systems, Section 3.10000, revised January 31,
approved by the DNREC; and 1995]

c. Maintaining, repairing, and/or replacing the system
as necessary to assure proper operation of the system. 9. Discharge of untreated or partially treated wastewater or

[Authority - Regulations Governing the Design, septic tank effluent directly or indirectly onto the ground
Installation and Operation of On-Site Wastewater Treatmergurface or into surface waters of the State, unless authorized
and Disposal Systems, Section 3.01000, revised January 3ty a permit issued by the DNREC, constitutes a public
1995] health hazard and is prohibited.

[Authority - Regulations Governing the Design,
4. No person shall construct, install, modify, rehabilitate Installation and Operation of On-Site Wastewater Treatment
or replace an on-site system or construct or place amgnd Disposal Systems, Section 3.11000, revised January 31,
dwelling, building, mobile home, modular home or other1995]
structure capable of discharging wastewater on-site unless
such person has a valid permit issued by the DNREQ@O. No cooling water, air conditioning water, ground water,
pursuant to the Regulations Governing the Designoil, or roof drainage shall be discharged into any system.
Installation and Operation of On-Site Wastewater Treatment [Authority - Regulations Governing the Design,
and Disposal Systems. Installation and Operation of On-Site Wastewater Treatment

[Authority - Regulations Governing the Design, and Disposal Systems, Section 3.12000, revised January 31,
Installation and Operation of On-Site Wastewater Treatmert995]
and Disposal Systems, Section 3.02000, revised January 31,

1995] 11. Each system shall have adequate capacity to properly
treat and dispose of the maximum projected daily
5. No permit may be issued by the DNREC under thavastewater flow. The quantity of wastewater shall be
Regulations Governing the Design, Installation anddetermined from the Regulations Governing the Design,
Operation of On-Site Wastewater Treatment and Disposdhstallation and Operation of On-Site Wastewater Treatment
Systems unless the county or municipality having land usand Disposal Systems or other information the DNREC
jurisdiction has first approved the activity through zoningdetermines to be valid that may show different flows.
procedures provided by law. [Authority - Regulations Governing the Design,
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Installation and Operation of On-Site Wastewater Treatmergnvironment and the public health may differ from facility to

and Disposal Systems, Section 3.14000, revised January Jacility because of varying environmental conditions and

1995] wastewater compositions. The DNREC may establish, on a
case-by-case basis, specific permit conditions. Specific

12. A permit to install a new system can be issued only i€onditions shall be established in consideration of

each site has received an approved site evaluation and is frefearacteristics specific to a facility and inherent hazards of

of encumbrances (e.g., easements, deed restrictions, eteh)jpse characteristics. Such characteristics include, but are

which could prevent the installation or operation of thenot limited to:

system from being in conformance with the Regulations a. Chemical, biological, physical, and volumetric

Governing the Design, Installation and Operation of On-Siteharacteristics of the wastewater;

Wastewater Treatment and Disposal Systems. b. Geological, topographic, and climatic nature of the

[Authority - Regulations Governing the Design, facility site;
Installation and Operation of On-Site Wastewater Treatment c. Size of the site and its proximity to population
and Disposal Systems, Section 3.15000, revised January 3Enters and to the ground and surface water;

1995] d. Legal considerations relative to land use and water
rights;
CMP Policies for Land Treatment of Wastes e. Techniques used in wastewater distribution and the

disposition of that vegetation exposed to wastewater;
1. Land treatment of wastewaters, sludges and other f. Abilities of the soils and vegetative cover to treat
residual wastes is a proven and cost effective alternative the wastewater without undue hazard to the environment or
traditional technology over a wide range of circumstanceso the public health; and
where the necessary land is available at reasonable cost. For g. The need for monitoring and record keeping to
effluents and sludges, it is particularly attractive at locationsletermine if the facility is being operated in conformance
where the design flow of receiving waters is low, wastewith its design and if its design is adequate to protect the
treatment requirements are high and suitable to landfills isnvironment and the public health.
low. The full advantages of land treatment will not be [Authority - State of Delaware Guidance and
realized, however, unless there is a concerted effort to focu®egulations Governing the Land Treatment of Wastes, Part
the designs on essential features. Ground water quality atid Section 200, Subsection 203(3)(a), revised June 5, 1994]
public health must be protected, but treatment hardware and
operational criteria should be based on firm evidence of. The purpose of DNREC’s Guidance and Regulations
need. Lined earthen lagoons should be used whenev&overning the Land Treatment of Wastes is to protect and
possible and concrete, steel, and firm-set structures limiteidhprove environmental quality in Delaware by providing
except where fully justifiable. All persons involved in the further treatment and recycling of wastes. The objectives
planning, review, and supervisory processes should takare:

steps to assure that these objectives are realized. a. To regulate and manage land treatment of
[Authority - State of Delaware Guidance and wastewater and sludge.

Regulations Governing the Land Treatment of Wastes, Part b. To assure long-term land productivity, such that no

I, Section 100, revised June 5, 1994] land is irreversibly removed from significant potential

agricultural land use.
2. The construction and operation of waste collection, c¢. To protect groundwater quality and assure that
treatment, and disposal systems and facilities discussed drinking water quality standards are met.
the State of Delaware Guidance and Regulations Governing d. To safeguard public health within reasonable
the Land Treatment of Wastes are regulated by the DNREGtandards.
The Delaware Environmental Protection Act requires thata e. To improve the regulatory climate for land
valid permit shall be obtained for collection, treatment, andapplication of wastes, public understanding, and
disposal of waste. The Regulations specify minimumimplementation of current and evolving technology by
requirements needed to protect the public health andhunicipalities and industries.
environmental quality. The technical guidelines provide

guidance on system planning and design. 5. Specific objectives in using land treatment technology
[Authority - State of Delaware Guidance and are:

Regulations Governing the Land Treatment of Wastes, Part a. To establish criteria for the application of wastes to

I, Section 500, revised June 5, 1994] the plant-soil system at such rates or over such limited time

span that no land is irreversibly removed from some other
3. Conditions necessary for the protection of thepotential societal usage (agriculture, development,
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forestation, etc.). only in areas where the potential for degradation of the
b. To establish a methodology for the intimate mixingquality of air, land and water is minimal.
or dispersion of wastes into the upper zone of the plant-soil [Authority - State of Delaware Regulations Governing
system with the objective of microbial stabilization, Solid Waste, Sections 5(A)(1) and 6(A)(1), revised
immobilization, selective dispersion, or crop recoveryDecember 21, 1994]
leading to an environmentally acceptable assimilation of the
waste. 4. All sanitary and industrial landfill facilities shall be
c. To promote effective regulation, public constructed to at least minimum design requirements as
understanding, and implementation of current and evolvingontained in the DNREC Regulations Governing Solid
technologies by governmental units and industries in th&/aste.
State of Delaware. [Authority - State of Delaware Regulations Governing
d. To establish reasonable measures of protection fdolid Waste, Sections 5(A)(2) and 6(A)(2), revised
the environment and public health, safety, and welfare bjpecember 21, 1994]
providing for the proper design, operation, and management
of land treatment systems; and the proper treatmen§. No cell of a new sanitary landfill shall be located:
transport, handling, and beneficial use of wastes. a. Within the 100 year flood plain.
e. To require the use of plant-soil and waste b. Within 200 feet of any state or federal wetland.
management practices and technology that will function c. Within 200 feet of any perennial stream.
according to the performance criteria without causing the d. Within one mile of any state or federal wildlife
State’s groundwater resources to violate duly promulgatetefuge, wildlife area, or park, unless specifically exempted
drinking water standards on an average annual basis. from this requirement by the Department.
f. To dispose of non-hazardous sludges in landfills is e. Within 10,000 feet of any airport runway currently
an inefficient use of resources. Pretreatment programs anded by turbojet aircraft or 5,000 feet of any airport runway
sludge management programs should be directed to provideirrently used by piston-type aircraft, unless a waiver is

adequate treatment for land application. granted by the Federal Aviation Administration.
[Authority - State of Delaware Guidance and f. So as to be in conflict with any locally adopted land
Regulations Governing the Land Treatment of Wastesyse plan or zoning requirement.
August 1988, Section 300] g. Within the wellhead protection area of a public
water supply well or well field.
CMP Palicies for Disposal of Solid Wastes h. Within 200 feet of a fault that has had displacement

during Holocene time (unless it can be demonstrated that a
1. The General Assembly of the State of Delaware find¢esser setback distance would prevent damage to the
that historically millions of tons of solid wastes have beenstructural integrity of the landfill unit and be protective of
disposed of in the ocean and waters of the State, that thelseman health and the environment.)
wastes are not land disposed in recognition of the threat i. Within a seismic impact zone (unless it can be
posed by the presence of contaminants, by the lack afemonstrated that all containment structures, including
knowledge or appreciation of the harm such wastes caliners, leachate collection systems and surface water control
cause to the marine environment, or that it is cheaper teystems, are designed to resist the maximum horizontal
dispose of such wastes in the ocean or other waters of theceleration in lithified earth material for the site.
State. Therefore, it is the intent of the General Assembly to  [Authority - State of Delaware Regulations Governing
prohibit the disposal of solid wastes in the ocean and oth&olid Waste, Sections 5(A)(4), revised December 21, 1994]
waters of the State of Delaware.
[Authority - 7 Delaware CodeSection 6071] 6. No new industrial landfill shall be located in an area
such that solid waste would at any time be deposited:
2. ltis the intent of the DNREC to require that solid waste  a. Within the 100 year flood plain.
handling and disposal be conducted in a manner and under b. Within 200 feet of any state or federal wetland.
conditions which will eliminate the dangerous and c. Within 200 feet of any perennial stream.
deleterious effects of improper solid waste handling and d. Within one mile of any state or federal wildlife
disposal upon the environment and upon human healthefuge, wildlife area, or park, unless specifically exempted

safety, and welfare. from this requirement by the DNREC.
[Authority - State of Delaware Regulations Governing e. So asto be in conflict with any locally adopted land
Solid Waste, Section 1, revised December 21, 1994] use plan or zoning requirement.

f.  Within the wellhead protection area of a public
3. Sanitary and industrial landfill facilities shall be locatedwater supply well or well field.
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[Authority - State of Delaware Regulations Governing [Authority - State of Delaware Regulations Governing
Solid Waste, Sections 6(A)(3), revised December 21, 19945o0lid Waste, Sections 9(B)(2), revised December 21, 1994]

7. An impermeable liner shall be provided at all sanitaryl2. In addition, any facility that processes municipal solid
and industrial landfills to restrict the migration of leachatewaste shall not be located within 10,000 feet of any airport
from the landfill and to prevent contamination of the currently used by turbojet aircraft or 5,000 feet of any airport
underlying ground water, in accordance with a DNRECrunway currently used by piston-type aircraft, unless a
approved quality assurance plan. waiver is granted by the Federal Aviation Administration.

[Authority - State of Delaware Regulations Governing [Authority - State of Delaware Regulations Governing
Solid Waste, Sections 5(C)(1) and 6(C)(1), revisedSolid Waste, Sections 9(B)(2), revised December 21, 1994]
December 21, 1994]

13. Transfer stations shall be located only in areas where the
8. All sanitary and industrial landfills shall be designedpotential for degradation of the quality of air, land, and water
and constructed to include a leachate collection system, ia minimal.
leachate treatment and disposal system, and a leachate [Authority - State of Delaware Regulations Governing
monitoring system, in accordance with a DNREC approvedolid Waste, Sections 10(B)(1), revised December 21, 1994]
quality assurance plan.

[Authority - State of Delaware Regulations Governing14. Transfer stations shall be located adjacent to access
Solid Waste, Sections 5(D)(1) and 6(D)(1), revisedroads capable of withstanding anticipated load limits.
December 21, 1994] [Authority - State of Delaware Regulations Governing

Solid Waste, Sections 10(B)(2), revised December 21, 1994]
9. No new dry waste disposal facility shall be located in an
area such that solid waste would at any time be deposited: 15. No new transfer station shall be located in an area such

a. Within five (5) feet of the seasonal high water table that solid waste would at any time be handled:

b. Within the 100 year flood plain. a. Within the 100 year flood plain.

c. Within 200 feet of any state or federal wetland. b. Within any state or federal wetland.

d. Within 200 feet of any perennial stream. c. So as to be in conflict with any locally adopted land

e. Within one mile of any state or federal wildlife use plan or zoning requirement.
refuge, wildlife area, or park, unless specifically exempted [Authority - State of Delaware Regulations Governing

from this requirement by the Department. Solid Waste, Sections 10(B)(3), revised December 21, 1994]
f.  So as to be in conflict with any locally adopted land

use plan or zoning requirement. 16. All transfer stations shall be designed and constructed to
g. Within the wellhead protection area of a publicinclude a leachate collection and disposal system that will

water supply well or well field. prevent leachate (including wastewater generated during
h. In an area that is particularly susceptible tonormal operation such as wash-out and cleaning of

environmental degradation. equipment, trucks, and floors) from contaminating the soil,
[Authority - State of Delaware Regulations Governingsurface water, or ground water.

Solid Waste, Sections 8(A), revised December 21, 1994] [Authority - State of Delaware Regulations Governing

Solid Waste, Sections 10(D)(1), revised December 21, 1994]
10. Resource recovery facilities shall be located only in
areas where the potential for degradation of the quality o€EMP Policies for Hazardous Waste Management
air, land, and water is minimal.
[Authority - State of Delaware Regulations Governingl. The Delaware General Assembly finds that:
Solid Waste, Sections 9(B)(1), revised December 21, 1994] a. Continuing technological progress, increases in the
amounts of manufacture and the abatement of air and water

11. No new resource recovery facility shall be locatedpollution have resulted in ever-increasing quantities of

in an area such that solid waste would be at any time BHeazardous wastes.

handled: b. The public health and safety and the environment
a. Within the 100 year flood plain. are threatened where hazardous wastes are not managed in
b. Within any state or federal wetland. an environmentally sound manner and where there are no
c. Within 1,000 feet of any state or federal wildlife commercial hazardous waste management facilities

refuge, wildlife area, or park. available;
d. So as to be in conflict with any locally adopted land c. The knowledge and technology necessary to

use plan or zoning requirement. alleviate adverse health, environmental and aesthetic
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impacts resulting from current hazardous waste management [Authority - 7 Delaware CodeSection 6304(b)]

and disposal practices are believed to be generally available

at costs within the financial capability of those who generat§d. Land emplacement units, defined as any facility
such wastes, but that such knowledge and technology are rinvolving the placement of hazardous waste into or onto the

widely used; land and which is designed and operated to contain waste in
d. The problem of managing hazardous wastes has manner that prevents the migration of pollutants from the

become a matter of statewide concern. site such as landfills; land farms/land treatment; land burial
[Authority - 7 Delaware Codé301] following solidification or encapsulation; above ground

perpetual storage; waste piles; surface impoundments; and
2. Therefore, it is hereby declared the policy of this State:on ground, in-ground, and underground tanks shall be
a. To protect the public health and safety, the health gbrohibited in the following:
organisms and the environment from the effects of the a. The 100-year flood hazard area.
improper, inadequate or unsound management of hazardous b. Wetlands.
wastes; c. Freshwater wetlands.
b. To establish a program of regulation over the d. Carbonate bedrock areas.
storage, transportation, treatment and disposal of hazardous e. Carbonate bedrock drainage areas.

wastes; and f.  Public water supply watersheds upstream from the
c. To assure the safe and adequate management mdints of withdrawal.

hazardous wastes within this State. g. Subcropping aquifer and aquifer recharge areas.
[Authority - 7 Delaware Codé301] h. Significant environmental lands.

i. Areas where the transmissivity of the unconfined
3. “Hazardous Wastés means a solid waste, or aquifer is greater than 10,008/ttay.
combination of solid wastes, which because of its quantity,  j.  Areas where groundwater under natural conditions
concentration, or physical, chemical characteristics mayould come into contact with the waste.
cause or significantly contribute to an increase in mortality k. \ellhead protection areas.
or an increase in serious irreversible, or incapacitating, | Areas within 500 feet of a fault that has experienced
irreversible illness, or pose a substantial present or potentigdovement within the last 35,000 years (capable fault).
hazard to human health or the environment when improperly  [aAuthority - Regulations Governing the Location of
treated, stored, transported or disposed of, or otherwisgazardous Waste Storage, Treatment, and Disposal

managed. Facilities, Section 1 and Section 3.1, revised October 22,
[Authority - 7 Delaware Codé302(7)] 1996]

4. “Disposal means the discharge, deposit, injection,g. Non-land emplacement storage, treatment, and disposal
dumping, spilling, leaking or placing of any hazardous wastnits shall be prohibited in the following:

into or on any land, water or into the air so that such The 100-year flood hazard area.

hazardous waste or any constituent thereof may enter the Wetlands.

environment to be emitted into the air, or discharged into any Freshwater wetlands.

water including groundwaters, or any other management of Carbonate bedrock areas.

hazardous waste in which the handler voluntarily Carbonate bedrock drainage areas.

relinquishes control of the waste in a manner inconsistent {  pyplic water supply watersheds upstream from
with the requirements of this chapter and the regulationgeseryoirs.

P00 ®

promulgated thereunder. . g. Significant environmental lands.
[Authority - 7 Delaware CodeSection 6302(4)] h. Areas within 500 feet of a fault that has experienced
movement within the last 35,000 years (capable fault).
5. No person shall generate, store, transport, treat or j  \ellhead protection areas.

dispose of hazardous wastes in this State without reporting  [Authority - Regulations Governing the Location of
such activity to the DNREC as required by 7 Delawargiazardous Waste Storage, Treatment, and Disposal
Code Chapter 63 and regulations promulgated hereunder. Facilities, Section 4.1.1, revised October 22, 1996]
[Authority - 7 Delaware CodeSection 6304(a)]
9. The following units shall be exempt from the

6. No person shall generate, store, treat, transport Ggegulations Governing the Location of Hazardous Waste
dispose of hazardous wastes within this State except i8torage, Treatment, and Disposal Facilities:

compliance with 7 Delaware CodeChapter 63 and a. On-site reclamation units where the principle
regulations hereunder.
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activity at the facility is not the management of wastes. responsible parties without regard to the date of enactment of
b. Industrial boilers and furnaces that burn hazardouthis chapter or any amendment thereto.
waste fuels for energy recovery. [Authority — 7 Delaware Code 9102 (d)]

c. Units authorized in accordance with Section 122.60
and 122.61 of the Delaware Regulations Governingg. Hazardous substance means: a. Any hazardous waste as
Hazardous Waste concerning facilities that have permits bgefined in Chapter 63 of Title 7; b. Any hazardous substance
rule and/or approval to operate under an emergencgs defined in CERCLA; or c. Any substance determined by
administrative order. the Secretary through regulation to present a risk to public
[Authority - Regulations Governing the Location of health or welfare or the environment if released into the
Hazardous Waste Storage, Treatment, and Disposahvironment.
Facilities, Section 6.1(i, ii, and iii), revised October 22, [Authority — 7 Delaware Code 9103(9)]
1996]

6. Where a release or imminent threat of release of
CMP Policies for the Cleanup of Hazardous Substances hazardous substances requires a response action, potentially
responsible parties that have been noticed in accordance with
1. The General Assembly of the State of DelawareSubsection 6.3 of these Regulations, shall conduct such
recognizes that large quantities of hazardous substances aesponse action as expeditiously as possible. Any approval
and have been generated, transported, treated, and stoledthe Department of a response action shall occur through
within the State. one of the settlement agreements described in Subsection
The General Assembly also recognizes that somé3.3 of these Regulations.
hazardous substances have been stored or disposed of at No person shall perform an interim response activity
facilities in the State in a manner _insufficient to protectexcept as provided for in Section 8.2(3) or remedial action
public health or welfare or the environment. independently from and without concurrent oversight of the
The General Assembly finds that the release of @epartment at facilities where there is a release or imminent
hazardous substance constitutes an imminent threat to pubtireat of release of hazardous substances.
health or welfare or the environment of the State. All_procedures related to the Voluntary Cleanup
The General Assembly intends by the passage of thiBrogram shall be carried out in accordance with the
chapter to exercise the powers of the State to require promapplicable provisions of the Delaware Voluntary Cleanup
containment and removal of such hazardous substances, Roogram Guidance, and these Regulations, as amended by
eliminate or minimize the risk to public health or welfare orthe Department.
the environment, and to provide a fund for the cleanup of the [Authority —State of Delaware Regulations Gaoverning
facilities affected by the release of hazardous substances. Hazardous Substance Cleanup, Section 13.1(1) -(3), revised
[Authority — 7 Delaware Code 9102 (a)] September 1996]

2. The General Assembly finds that private parties shoulMP Policies for Underground Storage Tank Systems
be provided with encouragement to exercise their
responsibility to clean up the facilities for which they arel. Pursuant to_7 Delaware ,QChapter 74, the General
responsible, but that if they refuse to do so, then the Sta#essembly of the State of Delaware has found “that it is
should conduct the cleanup and recover the costs thereof ramecessary to provide for more stringent control of the
the private parties. installation, operation, retrofitting and abandonment of
[Authority — 7 Delaware Code 9102 (b)] underground storage tanks to prevent leaks, and where leaks
should occur, detect them at the earliest possible stage and
3. The General Assembly recognizes the need to remedyrus minimize further degradation of groundwater.”
contaminated facilities and to promote opportunities and  [Authority - State of Delaware Regulations Governing
provide incentives to encourage the remedy of such facilitiesnderground Storage Tank Systems, Section 1.01, revised
to yield economic revitalization and redevelopment withinMarch 12, 1995]
the state.
[Authority — 7 Delaware Code 9102 (c)] 2. The requirements of the Regulations Governing
Underground Storage Tank Systems shall apply to all
4. The General Assembly finds that in order to effectuatowners and operators of an Underground Storage Tank
the purposes of this chapter to remedy contaminatioUST) system unless specifically exempted. An
resulting from past acts and to address more equitably th&nderground Storage Tank” is defined as a containment
issue of who should bear the cost of remediation, 7 Delawareessel, including underground pipes connected thereto,
Code 8§ 9105-Standards of Liability — shall apply to allwhich is used to contain an accumulation of regulated
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substances, and the volume of which, including the volumé&,100 gallons or less used for storing motor fuels for non
of the underground pipes connected thereto, is 10 per centutnmmercial purposes.
or more beneath the surface of the ground. Such terms does b. UST systems containing heating oils of 1,100

not include any: gallons or less used for consumptive purposes on the
a. Septic tank. premises where stored.
b. Pipeline facility (including gathering lines) c. The following UST systems
regulated under: i. Any UST system holding hazardous wastes
i. The Natural Gas Pipeline Safety Act of 1968 listed or identified under Subtitle C of the Solid Waste
(49 USC 1671 et seqor Disposal Act, or a mixture of such hazardous waste and
i. The Hazardous Liquid Pipeline Safety Act of other regulated substances;
1979 (49 USC 2001 et sgor ii. Any wastewater treatment tank system that is

ii. Which is an intrastate pipeline facility part of a wastewater treatment facility regulated under
reqgulated under state laws comparable to the provisions &ection 402 or 307(b) of the Clean Water Act,

the law referred to in paragraph b(i) or (i) of this definition iii. Equipment and machinery that contains
c. Surface impoundment, pit, pound, lagoon. regulated substances for operational purposes such as
d. Storm water wastewater collection system. hydraulic lift tanks and electrical equipment tanks,
e. Flow-through process tank. iv. Any UST system whose capacity is 100 gallons
f. Liguid trap or associated gathering lines directlyor less,
related to oil or gas production or gathering operations. v. Any UST system that contains a de minimis
g. Storage tank situated in an underground area (suaoncentration of regulated substances, and
as basement, cellar, mineworking drift, shaft or tunnel) if the vi. Any emergency spill or overflow containment
storage tank is situated upon or above the surface of tHg@ST system that is expeditiously emptied after use.
floor. [Authority - State of Delaware Regulations Governing

[Authority - State of Delaware Regulations GoverningUnderground Storage Tank Systems, Part A, Section 1.02
Underground Storage Tank Systems, Part A, Sect. 1.02A, B and C), revised March 12, 1995]
revised March 12, 1995 and 7 Delaware C. 7402(20)]

5. No person may install an Underground Storage Tank
3. “Regulated Substance” means system deferred or exempted under Section 1.02 of the

a. Any substance defined in Section 101(14) of theRegulations Governing Underground Storage Tank Systems
Comprehensive Environmental Response, Compensatidor the purpose of storing regulated substances unless the
and Liability Act (CERCLA) of 1980 (42 USC Section UST system (whether of single- or double-wall
9601(14); but not including any substance regulated as &onstruction):
hazardous waste under Delaware’s Regulations Governing a. Will prevent releases due to corrosion or structural
Hazardous Wastes and/or RCRA Subtitle C. failure for the operational life of the UST system;

b. Petroleum, including crude oil or any fraction b. Is cathodically protected against corrosion,
thereof, which is liquid at standard conditions of temperatureonstructed of non-corrodible material, steel clad with a non-
and pressure (60 degrees Fahrenheit and 14.7 pounds perrodible material, or designed in a manner to prevent the
square inch absolute). The term ‘“regulated substance€lease or threatened release of any stored substance; and
includes but is not limited to petroleum and petroleum-based c¢. |Is constructed or lined with material that is
substances comprised of a complex blend of hydrocarborcompatible with the stored substance.
derived from crude oil through processes of separation, [Authority - State of Delaware Regulations Governing
conversion, upgrading, and finishing, such as motor fuelg)nderground Storage Tank Systems, Part A, Section 1.03(A,
residual fuel oils, lubricants, petroleum solvents, and useB, and C), revised March 12, 1995]
oils.

[Authority - State of Delaware Regulations Governing6. Any person that owns or operates an underground
Underground Storage Tank Systems, Part A, Section 2 storage tank system must register each underground storage
Definitions, revised March 12, 1995] tank system with the Department of Natural Resources and

Environmental Control.
4. The following underground storage tank systems shall [Authority - State of Delaware Regulations Governing
be exempted from the requirements of the Regulationginderground Storage Tank Systems, Part A, Section 4.01,
Governing Underground Storage Tank Systems with theevised March 12, 1995]
exception of Part A, Section 4.11; Part A, Section 8.06 and
8.07; and Sections 3.04 and 4 of either Parts B or D. 7. Prior to the installation of any underground storage tank
a. Agricultural/Farm and residential UST systems ofsystem a site survey must be initiated by the facility owner
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and operator. The pre-installation site survey must b&.01(A)(1, 2 and 3), revised March 12, 1995]
conducted to determine the locations of nearby buildings,
underground utilites and sewer lines.  Private/publicl0. The Department reserves the right to require secondary
drinking water wells, rivers, streams, lakes, canals, and otheontainment or equivalent protection for underground
environmentally sensitive locations shall be recorded andtorage tank system installations where aquifers underlying
incorporated into the design of the underground storage tartke UST facility are determined to need such protection, or
system facility. where groundwater below the UST facility is within a well

[Authority - State of Delaware Regulations Governinghead protection area, or where groundwater is susceptible to
Underground Storage Tank Systems, Part B, Sectionontamination in order to protect the safety, health, welfare
1.03(A), revised March 12,1995] and/or environment of the State.

[Authority - State of Delaware Regulations Governing

8. Owners and operators of new UST systems mudtinderground Storage Tank Systems, Part B, Section
provide a method, or combination of methods of releasd.02(A), revised March 12,1995]
detection that:

a. Can detect a release from any portion of the taniCMP Policies for UST Systems Used for the Storage of
and the connected underground piping that routinely contaiRetroleum Substances
product; and

b. Isinstalled, calibrated, operated, and maintained i1. All new Underground Storage Tanks (UST) systems
accordance with the manufacturer’s instructions, includingnstalled for the storage of petroleum must be designed,
routine maintenance and service checks for operability oconstructed and installed in accordance with manufacturer’s
running condition; and specifications, and accepted engineering practices and

c. Meets the performance standards for releasprocedures; and in a manner which will prevent releases of
detection in this section, with any performance claims andegulated substances to the ground waters, surface waters or
their manner of determination described in writing by thesoils of the State due to corrosion, structural failure, spills
equipment manufacturer or installer. In addition, methodsind overfills for the operational life of the tank. The
used after January 1, 1991 except those permanentiyaterial used in the construction and/or lining of the tank
installed prior to that date, must be capable of detecting thmust be compatible with the substance to be stored. All new
leak rate or quantity specified for precision tank testinglUST systems must meet the following requirements:
automatic tank gauging, line leak detectors, and line a. Acceptable designs for UST system construction
tightness testing methods specified in this section with &nclude cathodically protected steel, fiberglass-reinforced
probability of detection of at least 0.95 and a probability ofplastic, steel-fiberglass-reinforced-plastic composite,
false alarm no greater than 0.05. cathodically protected double-walled steel or double-walled

[Authority - State of Delaware Regulations Governingfiberglass-reinforced plastic, or any of the above tanks in
Underground Storage Tank Systems, Part B, Section 1.07(Association with a secondary containment, or other
B, and C) revised March 12, 1995] equivalent design approved by the Department of Natural

Resources and Environmental Control.

9. Not later than January 1, 1991, no person must use, or b. New petroleum UST systems must be installed in
maintain any in-service existing UST system withoutaccordance with the manufacturer’s specifications, accepted
complying with one of the following requirements containedengineering practices and one of the following industry
in the Regulations Governing Underground Storage Tankodes:  American Petroleum Institute, Installation of

Systems: Underground Petroleum Storage Systems, Recommended
a. New UST system performance standards containeflractices 1615 or Petroleum Equipment Institute,
in Part B, Section 1; or Recommended Practices for Installation of Liquid Storage

b. The upgrading/retrofitting requirements for both Systems, Recommended Practices 100-87.
existing tanks, integral piping and release detection under [Authority - State of Delaware Regulations Governing
Part B, Section 2.02 with the exception of the cathodidJnderground Storage Tank Systems, Part B, Section 1.01(A
protection requirements under Section 2.02 (A)(2) and (B)and B) , revised March 12, 1995]
or
¢. Removal, abandonment requirements under Part B. Owners and operators of existing petroleum UST
Section 3 including applicable requirements for systems must provide a method, or combination of methods,
hydrogeologic investigation and/or corrective action undeiof release detection that:
Part B, Section 4. a. Can detect a release from any portion of the tank
[Authority - State of Delaware Regulations Governingand the connected underground piping that routinely
Underground Storage Tank Systems, Part B, Sectionontains product.
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b. Isinstalled, calibrated, operated, and maintained id. All new UST systems with a capacity of greater than
accordance with the manufacturer’s instructions, includingl.100 gallons installed for the storage of heating fuel shall be
routine maintenance and service checks for operability odesigned, constructed and installed in accordance with
running condition. manufacturer's specifications, and accepted engineering

c. Meets the performance standards under Part Baractices and procedures; and in a manner which will
Section 2.05 of the Regulations Governing Undergroungrevent releases of regulated substances to the ground
Storage Tank Systems, with any performance claims andaters, surface waters or soils of the State due to corrosion,
their manner of determination described in writing by thestructural failure, spills and overfills for the operational life
equipment manufacturer or installer. In addition, method®ef the tank. The material used in the construction and/or
used after July 12, 1985 except those permanently installdhing of the tank and piping shall be compatible with the
prior to that date, must be capable of detecting the leak ragibstance to be stored. All new UST systems greater than
or quantity specified for precision tank testing, automaticl,100 gallons shall meet the following requirements:
tank gauging, line leak detectors, and line tightness testing a. Acceptable designs for tank construction include
methods specified in this Section with a probability of falsecathodically protected steel, fiberglass-reinforced plastic,
alarm of at least 0.95 and a probability of false alarm of ngteel-fiberglass-reinforced plastic composite, cathodically
greater than 0.05. protected double-walled steel or double-walled fiberglass-

[Authority - State of Delaware Regulations Governingreinforced plastic, or any of the above tanks in association
Underground Storage Tank Systems, Part B, Section 2.05(&ith a secondary containment system, or other equivalent
B and C) , revised March 12, 1995] design approved by the Department.

b. All new heating fuel underground piping systems
3. Owners or operators of petroleum UST systems mughall be properly designed, constructed and protected from
demonstrate financial responsibility for taking correctivecorrosion in accordance with accepted corrosion engineering
action and for compensating third parties for bodily injurypractices and one of the following industry codes:
and property damage caused by accidental releases from the NFPA 30, NFPA 329, APl 1615, APl 1632, NACE
operation of petroleum underground storage tanks in at leaStandard RP-01-69, UL Standard 971, UL Standard 567, UL

the following per-occurrence amounts: of Canada ULC-107, UL of Canada S633-M81, and RP100-
a. For owners or operators of petroleum UST system$0.
that are located at petroleum marketing facilities, or that 1. All integral piping systems shall be designed,

handle an average of more than 10,000 gallons of petroleugonstructed, and installed in a manner which will permit
per month based on annual throughput for the previougeriodic tightness testing of the entire system.

calendar year; $1 million. 2. Each owner and operator of any integral piping
b. For all other owners or operators of petroleum USTsystem shall test the piping whenever the associated tank is
systems; $500,000. tested. All tank and line tightness tests shall be conducted in

[Authority - State of Delaware Regulations Governingaccordance with NFPA 329 or other equivalent methods
Underground Storage Tank Systems, Part F, Section 4.04ubject to the approval of the Department.
revised March 12, 1995] [Authority - State of Delaware Regulations Governing
Underground Storage Tank Systems, Part C, Section 2.01,
4. Owners or operators of petroleum UST systems mugevised March 12, 1995]
demonstrate financial responsibility for taking corrective
action and for compensating third parties for bodily injury2. Commencing January 1, 1999, no person shall use, or
and property damage caused by accidental releases arisimgintain any existing heating fuel UST system with a
from the operation of petroleum underground storage tanksapacity of greater than 2,000 gallons without complying
in at least the following annual aggregate amounts: with one of the following requirements contained in the
a. [For owners or operators of 1 to 100 petroleum USTRegulations Governing Underground Storage Tank Systems:
systems; $1 million; and a. New UST system performance standards under §2
b. For owners or operators of 101 or more petroleunof Part C; or
UST systems; $2 million. b. The upgrading/retrofitting requirements for both
[Authority - State of Delaware Regulations Governingexisting tanks, integral piping including release detection,
Underground Storage Tank Systems, Part F, Section 4.08pill _and overfill protection, and corrosion protection
revised March 12, 1995] requirements of §83.02 and 3.03 of Part C; or
c. Closure requirements under 84 of Part C, including
CMP Policies for UST Systems for the Storage of Heating applicable requirements for corrective action under 85 of
Euel Part C.
d. Limiting the amount of product stored in the
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existing UST system to 2,000 gallons or less and complyin§ection 2.05 of the Regulations Governing Underground
with requirements of §3.06, Alternative Compliance Storage Tank Systems, with any performance claims and
Category. their manner of determination described in writing by the
[Authority - State of Delaware Regulations Governingequipment manufacturer or installer. In addition, methods
Underground Storage Tank Systems, Part C, Section 3.0lised after July 12, 1985 except those permanently installed
revised March 12, 1995] prior to that date, must be capable of detecting the leak rate
or quantity specified for precision tank testing, automatic
CMP Policies for UST Systems for the Storage of tank gauging, line leak detectors, and line tightness testing
Hazardous Substances methods specified in this Section with a probability of false
alarm of at least 0.95 and a probability of false alarm of no
1. “Hazardous Substances UST System” means agreaterthan 0.05.
underground storage tank system that contains a hazardous [Authority - State of Delaware Regulations Governing
substance defined in Section 101(14) of the CERCLA (butnderground Storage Tank Systems, Part D, Section 2.05
not including any substance regulated as a hazardous wagfe B and C), revised March 12, 1995]
under RCRA Subtitle C) or any mixture of such substances
and petroleum, and which is not a petroleum UST system. CMP Policies for Pollution Prevention
[Authority - State of Delaware Regulations Governing
Underground Storage Tank Systems, Part A, Section 2t. Whenever possible, the generation of waste should be
Definitions, revised March 12, 1995] reduced or eliminated as expeditiously as possible, and that
waste that is generated should be recovered, reused,
2. All new UST systems installed for the storage ofrecycled, treated or disposed of in a manner that minimizes
hazardous substances must be designed, constructed amy present or future threats to human health or the
installed in accordance with manufacturer’s specificationsenvironment.
and accepted engineering practices and procedures; and in a [Authority - 7 Delaware Code 7802(a)(1)]
manner which will prevent releases of regulated substances
to the ground waters, surface waters or soils of the State d@e Industries should review their proposed projects for the
to corrosion, structural failure, spills and overfills for the possible use of pollution prevention opportunities.
operational life of the tank. The material used in the
construction and/or lining of the tank must be compatible3. DNREC's Pollution Prevention program is available to
with the substance to be stored. All new UST systems mubusinesses to provide non-regulatory technical assistance
meet the following requirements: and information on pollution prevention. Industries should
a. Acceptable designs for UST systems storingutilize the DNREC Pollution Prevention Program'’s services
hazardous substance must be fabricated in double-walled ensure that the potential for degradation of the quality of
construction using any of the following materials: double-air, land, and water is minimal.
walled cathodically protected steel or double-walled
fiberglass-reinforced plastic, or double-walled steelCoastal Management Coordination Policies
fiberglass-reinforced plastic composite, or other equivalent
design approved by the Department of Natural Resourcels State and local governments responsible for
and Environmental Control. implementing the CMP shall provide an opportunity for one
[Authority - State of Delaware Regulations Governinganother, federal agencies, and other interested parties to
Underground Storage Tank Systems, Part D, Section 1.0deview and comment on proposed actions which may be of
revised March 12, 1995] more than local interest.

3. Owners and operators of existing UST systems used f@. State agencies responsible for implementation of the
the storage of hazardous substance must provide a methd@@VP shall coordinate their CMP implementation
or combination of methods, of release detection that: responsibilities with each other to the extent necessary to
a. Can detect a release from any portion of the tankssure well informed and reasoned program decisions.
and the connected underground piping that routinely
contains product; and 3. All State agencies and local units of government shall
b. Isinstalled, calibrated, operated, and maintained irtonsider, prior to any CMP decisions, the national interest
accordance with the manufacturer’s instructions, includingn:
routine maintenance and service checks for operability or a. Planning for and locating facilities which are
running condition; and necessary to meet other than local requirements.
c. Meets the performance standards under Part D, b. Coastal resource conservation and preservation.
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DEPARTMENT OF NATURAL
RESOURCES AND
ENVIRONMEN TAL CONTROL

DivisioN OF AIR & WASTE MANAGEM ENT
WASTE M ANAGEME NT SECTION
Statuory Authority: 7 DelawareCode,
Chapter ® (7 Del.C. Ch.60)

1. TITLE OF THE REGULATIONS:
Regulations Gowerning Sdid Waste

2. BRIEF SYNORSIS OFTHE SUBJECT, SUBSTANCE
AND ISSUES:

Revisions are being prgposed to many sections of the
regulations  See attachmett for a section-hy-sedion
synopsis of the substantive changes.

3. POSSIBLETERMSOF THE AGENCY ACTION:
None

4. STATUTORY BASIS ORLEGAL AUTHORITY TO
ACT:
Title 7 Delaware Code Chapter 60

5. OTHER REGULATIONS THAT
AFFECTED BY THE PROPOSAL:
None

MAY  BE

6. NOTICE OF PUBLIC COMMENT:

A public workshop wil be reld on Thursday, October
22, 199, from 7:00 pm. to 1000 pm. in the audtorium of
the Rchardson ard Robbins Building, 89 Kings Highway,
Dover DE.

7. PREPARED BY:
Janet T. Manchester (302) 739-3820, Sept. 11, 1998

Synsis of proposedrevisions to
Reaulations Governing Solid Waste

Geneal revisions

*  Removedl timedimited reguiremers thet are no
longer applicable.

* Revise wording for purposes of proning
clarification, facilitating understanding, correding
existing inaccuracies, and eliminating
redundancies.

Section-by-section synopsis of substantive revisions

Section 1: Delaration of Intent

*  No substantive changes.
Section 2: Saope and Applicability

* Delete "dry waste disposal facility" from the sope
of the regulations For disposé purposes DNREC
proposes to incarporate “dry waste' into the
category "industrial waste."

Section 3: Definitions
* Provide ddinitions for previously undefined erms.
* Revise dHfinition of "INDUSTRIAL WASTE" to
specificaly include dry waste.

Section 4:
Procedures

Fermitting Requirements and Administrative

* Increase the maximum permit duration.

* Makeadistinction between mgor and miror permit
modifications.

* Provide gudance for meeting financial assurance
requirements.

* Require permit applicant to reimburse DNREC for
the cost of third-party review d financial assurance
submittals.

* Provide for cansistency in permit application forms.

» Simplify the procedure for moving through the
phases of a solid waste facility (construction,
operation, closure) by providing tha only one
permit is needed to be modied as appropriate.

Section 5: Sanitary Landfills

 Provide for additiond flexibility in siting and
design, provided that the goplicant can demonstrate
there will be no increased risk to public health or
the environmen.

* Reqguire that the leachate moritoring system be
capable of preventing the leachate head ontheliner
from exceeding a depth of 12 inches.

* Reqguire amore protective capping sygem.

e Clarify the procedures for accomplishing dosure
and pog-closuke care.

Section 6: Industrial Landfil Is

* Revise siting regirements to make them more
consistent with the sanitary landfill siting
requirements.

 Provide for additiond flexibility in siting and
design, provided that the goplicant can demonstrate
there will be no increased risk to public health or
the environmen.
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Section

Section

Section

Section

Section
Waste)

Establish a composite liner as the minimumEnvironmental Control finds and declares that improper

acceptable liner system for industrial landfills. solid waste handling and disposal practices may result in
Provide more specific requirements concerning theenvironmental damage, including substantial degradation of
design of the leachate monitoring system. the surface and ground water and waste of valuable land and

Require an assessment of corrective measuresther resources, and may constitute a continuing hazard to
selection of remedy, and implementation ofthe health and welfare of the people of the State. The
corrective action following confirmation of a Department further finds that the utilization of solid waste
contaminant release or exceedance of &andling and disposal facilities which are properly located,

performance standard. designed, operated, and monitored will minimize
Require a more protective capping system. environmental damage and protect public health and
Require permittee to provide a list of transporterswelfare.
utilizing the facility. It is the intent of the Department to require that solid
Clarify the procedures for accomplishing closurewaste handling and disposal be conducted in a manner and
and post-closure care. under conditions which will eliminate the dangerous and
deleterious effects of improper solid waste handling and
7: Transporters disposal upon the environment and upon human health,

safety, and welfare.
Require subcontractors to carry proof of the The purposes of these regulations are:

subcontractor agreement in the vehicle. 1. To encourage, in all appropriate ways, recycling,
reuse, and reclamation processes, and
8: Dry Waste Disposal Facilities 2. To implement the provisions of 7 Del. Code,

Chapter 60,the—DBelaware—EnvironmentalProtection—Act
Delete this entire section, and reserve it for futurewhich directs the Department to put into effect a program for

use. improved solid waste storage, collection, transportation,
processing, transfer, and disposal by providing that such
9: Resource Recovery Facilities activities may henceforth be conducted only in an
environmentally acceptable manner pursuant to a permit
No substantive changes. obtained from the Department.
10: Transfer Stations SECTION 2. SCOPE AND APPLICABILITY
No changes. A. AUTHORITY
1. These regulations are enacted pursuant to 7 Del.
11: Special Wastes Management (Part 1 - Infectio®ode Chapter 66-—entitled—DBelaware—Environmental

2. These regulations shall be known as "Regulations
Delete those definitions that duplicate definitionsGoverning Solid Waste" and shall repeal the "Delaware
contained in Section 3. Solid Waste Disposal Regulation".
Establish that the term "REGULATED MEDICAL
WASTE" is synonymous with the term B. APPLICABILITY

"INFECTIOUS WASTE". 1. These regulations apply to any person using land or
Clarify small quantity generator exemptions. allowing the use of land for the purposes of storage,
Delete permit requirements that duplicatecollection, processing, transfer, or disposal of solid waste;
requirements contained in Section 4. and to any person transporting solid waste in or through the

Revise packaging specifications to make themState of Delaware. The following shall be subject to the
performance oriented rather than material specific. provisions of these regulations:
a. Sanitary landfills

Section 12: Severability b. Industrial landfills
e—Dbry-waste-dispesal-faeilities
* No changes. c. Resource recovery facilities
d. Transfer stations
SECTION 1: DECLARATION OF INTENT e. Special wastes handling
f. Transportation of solid waste
The Delaware Department of Natural Resources and g. Storage of solid waste
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2. These regulations do not apply to those agriculturahpproval, a person must submit the following to the Depart-
wastes that are subject to regulations promulgated by theent:
Division of Water Resources. a. A written plan of operation describing the
3. Forthe—purposes—efthese—regulations—atiquidtypes and quantities of materials that will be accepted at the
wastes-as-defined-hereinare-notregulated-as—selid-wastéacility, the processing methods and equipment that will be

Liguid-wastes-are-subject-toregulations-promulgated-by thesed, and the products that will be produced; and
Division-of Water Reseurees. b. Documentation demonstrating the existence of

For the purposes of these regulations, all wastes definadarkets for the product.
herein and that are subject to regulations promulgated by the
Division of Water Resources shall not be requlated as soligh TIMETABLE FOR COMPLIANCE

wastes. 1. Existing facilities

4. These regulations do not apply to any waste which a. Sanitary-andindustriaHandfills
meets the criteria of hazardous waste as described in the Del- All existing facilities_must comply with the provi-
aware Regulations Governing Hazardous Waste. sions of these regulationsist-be-in-complianee-with-these

regulationsby—Oecteber-9:—199@iith the following excep-

C. EXEMPTIONS tions:

The following activities are exempted from these regu- a. Closed facilities or closed portions of facilities
lations: will not be required to disturb or replace their cap or cover

1. Disposal on a farm of the agricultural wastes whichsystem for the purpose of coming into compliance with these
are generated on the farm or result from the operation of thregulations.

farm, provided that the disposal is conducted in a manner b. Facilities currently operating under a permit
that does not threaten potable drinking water supplies or suwhich does not require a liner and/or a leachate detection
face waters. system will not be required to install a liner or leachate

2. Composting, on a private property, the leaves, grasdetection system in closed or currently active areas for the
clippings, and other vegetation originating on the propertypurpose of coming into compliance with these regulations.

For all other composting operations, written approval must b- DBry-waste-dispesalfacilities

be obtained from the Department prior to commencing the An—ewner—or—operater—ofan—existing—faeility

composting operation. To obtain an approval, a person mushal—within—six-menths-ef-enactment-of-Section-8-ef-these

submit the following to the Department: regulations—follow—theprocedures—deseribed—in—Section
a. A written plan of operation sufficient to assure 4-.62—All-existingfacilites—must-be—in—compliance—with

the Department that the person understands the principléiseseregulations-within-six-meonths—afterthe-date-en-which

and proper methods of composting and has the intention atde-Bepartment-approves-the—comphance—plan-deseribed in
capability of applying proper methods and of conducting th&eetion4-C2.

operation in a manner that will not pose a threat to human €. Transferstations
health or the environment; and AnR—ewner—er—operater—efan—existingfaeility
b. A written statement of how the applicant pro- shal—within-six-menths-ef-enactment-of Section10-of these
poses to use or dispose of the compost. regulations,—follow—the—procedures—deseribed—n—Section
3. Disposal of clean fill. 4-E2—All-existingfacilittes—must-be—in—compliance—with
4. Creation of brush piles on the property on which theheseregulations—withinsix-menths-afterthe-date—en-which
material was generated. the-Department-approves—the—comphanceplandeseribed in
5. The use of vegetative matter and untreated groun8eetion4-E2.
wood products to construct berms on the property on which -d. Reseudreerecoveryfacilities
the materials were generated. (Notification must be made to An—owner—er—operator—of-an—existingfacility
the Department prior to commencing this activity.) shal-follow-theprocedures-deseribed-in-Seetion4-B-2. All
6. Recycling of solid wastes into specific market existing-faciitiesmust-come-into-compliance-with-these reg-
applications. Written approval must be obtained from thedatiens-inaccordance-with-the-complianceplanand-timeta-
Department prior to commencing this activity—Agpproval ble-approved-by-the-Departmentpursuantto-Seetion4.D.2.b
willbe-based—en-demenstration—thatthere—is—an-availablg2)-

market—for—the—intended—reeyeled—materialo_obtain 2. New facilities and expansions of existing facilities
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All new facilities and all expansions of existing landfill manager, superintendent, or person of equivalent
facilities shall comply with the provisions of these regula-responsibility.
tions.

"BOTTOM ASH" means the residue remaining in the com-

E. Nothing in these regulations shall be construed agstion chamber of an incinerator after the combustion of
relieving an owner or operator of a facility from the obliga-fyssi| fyels.

tion of complying with any other laws, regulations, orders,

or requirements which may be applicable. "BUFFER ZONE" means those on-site areas adjacent to the
facility property line which shall be left undeveloped during
SECTION 3: DEFINITIONS the active life as well as the inactive life of the facility.

The following words, phrases, and terms as used in theSBULKY WASTE" means items whose large size or weight

regulations have the meanings given below: precludes or complicates their handling by normal collec-
tion, processing, or disposal methods.

“100-YEAR FLOOD means a flood that has a one percent

or greater chance of recurring in any given year or a flood ofCAP" or "CAPPING SYSTEM" means the material used to

a_magnitude equaled or exceeded once in 100 years on thever the top and sides of a sanitary or industrial landfill

average over a significantly long period. when fill operations cease.

"ACTION LEAKAGE RATE" means the flow rate that can "CELL" means a discrete engineered area that is designed
be sustained by the drainage layer (in a double liner systerfgr the disposal of solid waste and that is a subpart of a land-
without the head on the secondary liner exceeding the draifill.

age layer thickness.

"CERTIFICATION" means a statement of professional
"ACTIVE LIFE" means the period of operation beginning opinion based upon knowledge and belief.
with the initial receipt of solid waste and ending at the com-

pletion of closure activities. "CFR" means the Code of Federal Regulations.

"ACTIVE PORTION" means that portion of a facility that "CLAY", as a soil separate, means the mineral soil particles

presently has an operating permit issued by the Departmelgss than 0.002 mm in diameter. As a soil textured class,

of Natural Resources and Environmental Control. "CLAY" means soil material that is 40% or more clay, less
than 45% sand, and less than 40% silt. Clay used as a liner

"AGRICULTURAL WASTE" means the carcasses of poul-OF cap should be classifiable as a CL or CH (Unified Soil
try or livestock which are being disposed for the purpose of'assification System) with a liquid limit beMggn 30 and 60,
disease control and crop residue or animal excrement whicould place above the A-line on the plasticity chart, and

is returned to the land for use as a soil amendment. should have a minimum plastic index of 15. A clay liner
should have a cation exchange capacity greater than 15 meq/

100 grams and be in the neutral pH range.

"AQUIFER" means a geologic formation, group of forma-
tions, or part of a formation capable of yielding a significant

amount of ground water to wells, springs or surface water. "CLEAN FILL" means a nonwater-soluble, nondecompos-
able, environmentally inert solid such as rock, soil, gravel,

"ASTM" means the American Society for Testing and Mate_concrete, broken glass, and/or clay or ceramic products.

rials.
"CLOSED PORTION" means that portion of a facility

"AUTHORIZED REPRESENTATIVE" means the person which an owner or operator has closed in accordange with
the approved facility closure plan and all other applicable

responsible for the overall operation of a facility or an opera- )
. o . closure requirements.
tional unit (i.e., part of a facility), e.g., the plant manager,
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"CLOSURE" means the cessation of operation of a facility

or a portion thereof and the act of securing such a facility sep|SPOSAL FACILITY" means any facility or portion of a

that it will pose no significant threat to human health or theacility at which solid waste is intended to be and/or is inten-

environment. tionally placed into or onto any land and at which solid waste
will remain after closure has taken place.

"CLOSURE PLAN" means written reports and engineering

plans detailing those actions that will be taken by the ownelpoUBLE LINER SYSTEM"means a liner system consist-

or operator of a facility to effect proper closure of that facil-ing of two liners with a leachate detection and collection sys-
ity or a portion thereof. tem in between.

"COMMERCIAL WASTE" means solid waste generated by pry \WASTE" (formerly called "INERT SOLID

stores, offices, restaurants, warehouses, and other non-mafyasTE") means wastes including, but not limited to, plas-
facturing, non-processing activities. tics, rubber, lumber, trees, stumps, vegetative matter, asphalt

pavement, asphaltic products incidental to construction/dem-
"CONFINED AQUIFER" means an aquifer containing olition debris, or other materials which have reduced poten-
ground water which is everywhere at a pressure greater thaial for environmental degradation and leachate production.
atmospheric pressure and from which water in a well will

rise to a level above the top of the aquifer. A confined aqui-eNVIRONMENTAL ASSESSMENT" means a detailed

fer is overlain by material of distinctly lower permeability 5nq comprehensive description of the condition of all envi-

("confining bed") than the aquifer. ronmental parameters as they exist at and around the site of a
proposed action prior to implementation of the proposed

"CONTAMINANT" means any substance that enters theaction. This description is used as a baseline for assessing

environment at a concentration that has the potential tthe environmental impacts of a proposed action.

endanger human health or degrade the environment.

"ENVIRONMENTALLY UNSOUND" means characterized
"CONTROLLING SLOPES" means slopes on those areas dfy any condition, resulting from the methods of operation or
a liner that have a direct influence on the maximum leachatdesign of a facility, which impairs the quality of the environ-
head, or slopes that are perpendicular to the collection latement when compared to the surrounding background envi-
als. ronment or any appropriate promulgated federal, state,
county or municipal standard.

"DAILY COVER" means a layer of compacted earth, or

other suitable material as approved by the Department, us8EXISTING FACILITY" means a facility which was in

to enclose a volume of solid waste each working day. operation or for which construction had commenced on or
before the date of enactment of these regulations, provided

"DEPARTMENT" means The Department of Natural that the facility was being constructed or operated pursuant

Resources and Environmental Control. to all permits and/or approvals required by the Department at
the time of enactment. A facility has commenced construc-

"DIKE" means an embankment or ridge of either natural ofion if either:

man-made materials used to prevent or to control the move- () an on-site physical construction program has
ment of solids, liquids, or other materials. begun and is moving toward completion within a reasonable
time; or

(ii) the owner or operator has entered into contrac-
tual obligations -- which cannot be cancelled or modified
without substantial loss -- for physical construction to be
completed within a reasonable time.

"DISCHARGE" means the accidental or intentional spilling,
leaking, pumping, pouring, emitting, emptying, or dumping
of a substance into or onto any land, water, or air.

"DISPOSAL" means the discharge, deposit, injection, dump
ing, spilling, leaking, or placing of any solid waste into or
upon any land or water.

"EXPANSION" means the process of increasing the areal
dimensions, vertical elevations, or slopes beyond the original
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approved limits of the facility. tality or an increase in serious irreversible, or incapacitating

irreversible, illness, or pose a substantial present or potential
"FACILITY" means all contiguous land, and structures, hazard to human health or the environment when improperly
other appurtenances, and improvements on the land, usedtfi§ated, stored, transported, or disposed of, or otherwise

resource recovery and/or the treatment, handling, composi’a@naged. Without limitation, included within this definition
ing, storage, or disposal of solid waste. A facility may con-2re those hazardous wastes described in Sections 261.31,

sist of several operational units (e.g., one or more landfills261.32, and 261.33 of the Delaware Regulations Governing
cells, incinerators, compactors, or combinations thereof). Hazardous Waste.

"FINAL COVER" means the material used to cover the top HOUSEHOLD WASTE". means any solid waste Fjerived
and sides of a dry waste disposal facility when fill operationdrom households (including single and multiple residences,

cease. hotels and motels, bunkhouses, ranger stations, crew quar-
ters, campgrounds, picnic grounds, and day-use recreation
areas).

“FLOOD PLAIN’ means the lowland and relatively flat

areas adjoining inland and coastal waters, that are inundated
by the100-YEAR FLOOD "HYDRAULIC CONDUCTIVITY" means the capacity to

transmit water. It is expressed as the volume of water that

"FLY ASH" means a powdery residue resulting from theW|II move in a unit of time under a unit hydraulic gradient
through a unit area.

combustion of fossil fuels and captured by air pollution con-
trol equipment prior to exiting the smokestack.

"IMPERMEABLE" means having a hydraulic conductivity

"FREE LIQUIDS" means liquids which readily separate®dual to or less than 1 x foem/sec as determined by field
from the solid portion of a waste under ambient temperatur@”d laboratory permeability tests made according to standard
and pressure, using any or all of the following tests: EPA€St methods which may be correlated with soil densification

Paint Filter Test; EPA Plate Test; EPA Gravity Test. as determined by compaction test.

"GARBAGE" means any putrescible solid and semi-solid NDUSTRIAL LANDFILL" means a land site at which

tion, handling, preparation, cooking, serving or consumptiorPUrPose of permanent disposal, except that it will not include
of food or food materials. any facility that has been approved for the disposal of haz-

ardous waste under the Delaware Regulations Governing

. Hazardous Waste.
"GENERATION" means the act or process of producing

solid waste.
“INDUSTRIAL WASTE” means any water-borne liquid,

Jaseous, solid, or other waste substance or a combination
thereof resulting from any process of industry (including the
construction and demalition industrynanufacturing, trade

. ) or business, or from the development of any agricultural or
"GEOMEMBRANE" means a prefabricated continuous.:.ral resource and include®Y WASTE.

sheet of flexible polymeric or geosynthetic material.

"GENERATOR" means the producer or the source of th
solid waste.

"GROUND WATER" means any water naturally found

under the surface of the earth. "INFECTIOUS WASTE": see section 11, Part 1.B for defi-

nitions pertaining to infectious waste.
"HAZARDOUS WASTE" means a solid waste, or combina-

tion of solid wastes, which because of its quantity, concen; : .
. . . . . g Y e r]"INSTITUTIONAL WASTE" means solid waste that is gen-
tration, or physical, chemical, or infectious characteristics o . . .
L . . . erated by institutional enterprises such as social, charitable,
may cause or significantly contribute to an increase in mor- . . L
educational, and government services and that is similar in
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nature to household waste. mal recovery facility.

"INTERMEDIATE COVER" means a layer of compacted "MUNICIPALITY" means a city or town of the State of Del-
earth, or other suitable material as approved by the Deparware.
ment, applied to a partially completed landfill.

"NEW SANITARY LANDFILL CELL" means any munici-
"LANDFILL" means a natural topographic depression andfpal solid waste landfill unit which has not received waste
or man-made excavation and/or diked area, formed primarilprior to the effective date of these regulations. "SANITARY
of earthen materials, which has been lined with man-madeANDFILL CELL" has the same meaning as "MUNICIPAL
and/or natural materials or remains unlined and which iSOLID WASTE LANDFILL UNIT" in the RCRA Subtitle
designed to hold an accumulation of solid wastes. D (40 CFR Part 258) Regulations.

"LEACHATE" means liquid that has passed through, con“NEW SOLID WASTE FACILITY" means a facility which
tacted, or emerged from solid waste and contains dissolvedias not in operation or for which construction had not com-
suspended, or miscible materials, chemicals, and microbimhenced on or before the date of enactment of these regula-
waste products removed from the solid waste. tions.

"LIFT" means a completed series of compacted layers withifON-SITE" means on the same or geographically contiguous

a cell. property which may be divided by public or private
right-of-way. Non-contiguous properties owned by the same

"LIMITED TRANSPORTER" means a person who uses fiveP€rson but connected by a right-of-way which the owner

(5) or fewer vehicles to transport solid waste (excludingcontrols and to which the public does not have access are

infectious waste and asbestos), which vehicles have a mar@fS0 considered on-site property.

facturers Gross Vehicle Weight Rating of 26,000 pounds or

more. "OPEN BURNING" means the combustion of solid waste
without:

"LINER" means a continuous layer of impermeable material (1) Control of combustion air to maintain adequate

beneath and on the sides of a landfill or landfill cell. temperature for efficient combustion,

(2) Containment of the combustion reaction in an
63nclosed device to provide sufficient residence time and
miximg for complete combustion, and

(3) Control of the emission of the combustion

o _ products.
"LOCAL AGENCY" means any special district, authority,

municipality, county, or any other political subdivision.

"LIQUID WASTE" means a waste that contains less than 2
percent solids or releases free liquids.

"OPERATOR" means the person responsible for the overall

- operation of a solid waste facility.
"MATERIALS RECOVERY FACILITY" means a facility

at which materials, other than source separated materials, qrg . -
) ) WNER" means the person who owns a facility or any part
recovered from solid waste for recycling or for use as an

of a facility.
energy source.

"PERMITTEE" means a person holding a permit issued by

"MUNICIPAL SOLID WASTE" means household waste . ;
ut_he Department pursuant to this regulation.

and solid waste that is generated by commercial, instit

tional, and industrial sources and is similar in nature to . . o
household waste. "PERSON" means any individual, trust, firm, joint stock

company, federal agency, partnership, corporation (includ-

"MUNICIPAL SOLID WASTE ASH" means the ash result- "9 @ 90Vermnment corporation), association, state, municipal-
ity, commission, political subdivision of a state, any

ing from the combustion of municipal solid waste in a ther- . o
interstate body, company, society, or any organization of any
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form. "RUBBISH" means any nonputrescible solid waste, exclud-
ing ashes, such as cardboard, paper, plastic, metal or glass

"PERSONNEL" or "FACILITY PERSONNEL" means all food containers, rags, waste metal, yard clippings, small
persons who work at, or oversee the operations of, a solfeces of wood, excelsior, rubber, leather, crockery, and
waste facility, and whose actions or failure to act may resulther waste materials.

in noncompliance with the requirements of the Delaware

Solid Waste Regulations or other regulations under the jurisSsRUN-OFF" means any precipitation that drains over land
diction of the State of Delaware. from any part of a facility.

"POST-CLOSURE CARE" means maintenance and'RUN-ON" means any precipitation that drains over land
long-term monitoring of, and financial responsibility for, a onto any part of a facility.
closed facility.

"SALVAGING" means the controlled removal of solid
"RECHARGE AREA" means that portion of a drainagewaste from any facility for reuse of the waste material.
basin in which the net saturated flow of ground water is
directed away from the water table. "SANITARY LANDFILL" means a land site at which solid
waste is deposited on or into the land as fill for the purpose

"RECYCLABLE MATERIAL" means a solid waste that Of permanent disposal, except that it will not include any

exhibits the potential to be used repeatedly in place of a vifacility that has been approved for the disposal of hazardous
gin material. waste under the Delaware Regulations Governing Hazardous

Waste.

"RECYCLING" means the process by which recyclable
materials, which would otherwise be disposed of as solidSANITARY LANDFILL CELL BOUNDARY" means a
waste, are returned to the economic mainstream in the fordgrtical surface located at the hydraulically downgradient
of raw materials or products. limit of the cell. This vertical surface extends down into the
uppermost aquifer. "Sanitary Landfill Cell Boundary" has
" i . . .the same meaning as "Waste Management Unit Boundary"
WZE;Uifcemeans any putresmblg or rllonputresmble SO.“(?Q the RCRA Subtitle D (40 CFR Part 258) Regulations.
, pt human excreta, but including garbage, rubbis|

ashes, street cleanings, dead animals, offal and solid a ricu‘Eanitary Landfill" has the same meaning as "MSWLF" in
’ gs, ' g e RCRA Subtitle D (40 CFR Part 258) Regulations.

tural, commercial, industrial, hazardous and institutionaf

wastes, and construction wastes.
"SATURATED ZONE" means that part of the earth's crust

“REGULATED MEDICAL WASTE”: see Section 11, part " Which all the voids are filled with water.

1.B. for definitions pertaining tREGULATED MEDICAL
/ INFECTIOUS WASTE "SCAVENGING" means the uncontrolled and/or unautho-

rized removal of solid waste from any facility.

"RESOURCE RECOVERY" means the process by which
materials, excluding those under control of the Nuclear Reg-SECRETARY" means the Secretary of the Department of

ulatory Commission, which still have useful physical orNatural Resources and Environmental Control or his duly

chemical properties after serving a specific purpose arduthorized designee.

reused or recycled for the same or another purpose, includ-

ing use as an energy source. "SETBACK" means the area between the actual disposal
area and the property line which can be used for construction

"RESOURCE RECOVERY FACILITY" means a facility Of environmental control systems such as run-off diversion
that is either a MATERIALS RECOVERY FACILITY or a ditches, monitoring wells, or scales.
THERMAL RECOVERY FACILITY.
"SITE" means the area of land or water within the property
boundaries of a facility where one or more solid waste treat-
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ment, resource recovery, recycling, storage or disposal areasvarying degrees of decomposition and is capable of sup-
are located. porting vegetation.

"SLUDGE" means any solid, semi-solid, or liquid waste"TRANSFER STATION" means any facility where quanti-
generated from a municipal, commercial, or industrial wasteties of solid waste delivered by vehicle are consolidated or
water treatment plant, water supply treatment plant, or aiggregated for subsequent transfer by vehicle for processing,
pollution control facility exclusive of the treated effluent recycling, or disposal.

from a wastewater treatment plant.

"TRANSPORTATION" means the movement of solid waste
"SOLID WASTE" means any garbage, refuse, rubbishpy air, rail, water, over the roadway, or on the ground.
sludge from a waste treatment plant, water supply treatment
plant or air pollution control facility and other discarded "TRANSPORTER" means any person engaged in the trans-
material, including solid, liquid, semi-solid or contained 9aSportation of solid waste.
eous material resulting from industrial, commercial, mining
and agrlcultur.al operano_ns, an.d from commqnlty aCtIVItIeS."TREATMENT" means the process of altering the physical,
but does not include solid or dissolved material in domestic : : . "
Cchemical, or biological condition of the waste to prevent pol-
Yution of water, air, or soil or to render the waste safe for

flows or industrial discharges which are point sources subt-ransport disposal, or reuse

ject to permits under 7 Del. Codéhapter 60, as amended,

or source, special nuclear, or by-product material as defined o .
by the Atomic Energy Act of 1954, as amended. "UNCONFINED AQUIFER" means an aquifer in which the

upper surface of the zone of saturation is at atmospheric

- . . ressure.
"SOURCE SEPARATED" means divided into its separatep

recyclable components at the point of generation.
"UPPERMOST AQUIFER" means the geologic formation
nearest the natural ground surface that is an aquifer, as well

"SPECIAL SOLID WASTES" means those wastes that . . . .
as, lower aquifers that are hydraulically interconnected with

require extraordinary management. They include but are n tis aquifer within the facility's property boundary.

limited to abandoned automobiles, white goods, used tires,
waste oil, sludges, dead animals, agricultural and industrial
wastes, infectious waste, municipal ash, septic tank pump')'yARlANCE" means a permitted deviation from an estab-

ings, and sewage residues. lished rule or regulation, or plan, or standard or procedure, as

provided in 7_Del. CodeChapter 60.

"STORAGE" means the holding of solid waste for a tempo-

rary period, at the end of which time the solid waste is VECTOR" means a carrier organism that is capable of
treated, disposed of, or stored elsewhere. transmitting a pathogen from one organism to another.

aVEHICLE" means a motorized means of transporting
something. "Vehicle" includes both the motorized unit and
all containerized units of a conveyance attached thereto. For
purposes of determining whether a transporter qualifies as a
"LIMITED TRANSPORTER", motorized units will be
counted.

"SUBBASE" means the supporting soil layers beneath
liner.

"SURFACE WATER" means water occurring generally on
the surface of the earth.

THERMAL RECOVERY FACILITY" means a facility "WATER TABLE" means that surface in a ground water

designed to thermally break down solid waste and to recover . . . .
. ody at which the water pressure is atmospheric. It is
energy from the solid waste.

defined by the levels at which water stands in wells that pen-

etrate the water body just far enough to hold standing water.
"TOPSOIL" means the friable dark upper portion of a soil

profile that contains mineral substances and organic material
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"WELL" means any excavation that is drilled, cored, bored, 4. Suspension, revocation of permit
washed, driven, dug, jetted or otherwise constructed when A permit may be revoked or suspended for viola-
the intended use of such excavation is for the location, testion of any condition of the permit or any requirement of this
ing, acquisition or artificial recharge of underground waterregulation, after notice and opportunity for hearing in accor-
and where the depth is greater than the diameter or width. dance with 7 Del. CodeChapter 60.
5. Duration of permit
"WORKING FACE" means that portion of a landfill where A permit will be issued for a specific duration
waste is discharged, spread and compacted prior to plac&hich will be determined by the Department—r-re-ease will
ment of daily cover.SECTION 2. SCOPE AND APPLICA- &permitbe-valic-formore-than-five-years.
BILITY a. Solid waste facility operating permits (land-
fills, resource recovery facilities, transfer stations, incinera-
tors) shall not be issued for periods greater than 10 years.
b. Post-closure permits shall be valid and enforce-
able throughout the entire post-closure period.
6. Permit renewal
. . Any person wishing to renew an existing permit
1. Permitrequired shall, not less than 90 days prior to the expiration date of that
a. No person shall engage in the construction,emit submit a written request for permit renewal. This
operation, material alteration, or closure of a solid WaSt‘?equest may be in the form of a letter but shall not be com-

facility, unless exempted from these regulations under Segjneq with correspondence relating to any matter other than
tion 2.C, without first having obtained a permit from the,q permit renewal.

Department. _ . . In the event that the permittee submits a timely
b. No person that is subject to the requirements Ofgqest for permit renewal, and the Department, through no

Section 7.B or 7.C of these regulations shall transport soligh ;i of the permittee, is unable to make a final determination

waste in or through the State of Delaware without first havy, the request before the expiration date of the current per-

ing obtained an appropriate solid waste transporter's permity the Department may, at its discretion, grant an extension
from the Department. of the permit. If the Department issues an extension, all con-

2. Public notice; hearing ditions of the permit, and all modifications previously
Within 60 days after receipt of a completed applica-gqested by the Department, will remain in effect, for a

tion and all other required information, the Department illyeriog of time which will be determined by the Department.
give public notice and the opportunity for a public hearingas 7 \odification of permit

provided in 7_Del. Cod€h. 60. The cost of the advertise- a. A permittee may request modifications to a
ment shall be borne by the applicant. A 15 day commenfermit. All such requests must be submitted in writing to the
period will follow the publication date of each public notice. Department.

If no meritorious adverse public comments are received dur- b. The Department may initiate modification of a

ing this period, and the Secretary does not deem a publifermit if it finds that the existing permit conditions either are

hearing to be in the best interest of the State, the Departmeg; adequate or are not necessary to protect human health

will enter into the permit approval/denial phase. If a merito, 4 the environment.

rious request for a hearing is received during the comment c. Public notice and opportunity for hearing in

period, or if the Secretary deems a hearing to be in the begtsrgance with paragraph A.2. of this Section shall be

interest of the State, a public hearing will be held as provided.complished for all major modifications proposed for the

in 7 Del. CodeChapter 60, Sections 6004 and 6006. permit. In the event a hearing is requested or deemed neces-
3. Approval/denial sary by the Secretary, only the permit conditions subject to

The Department shall act upon an application for g modification shall be reopened for public comment.

permit within 60 days after the close of the public notice d. Public notice shall not be required for minor

comment period or upon receipt of the hearing officer'syqgifications to the permit. Minor modifications are those

report if a hearing was required. When a final determinatior\';vhich if granted would not result in any increased impact or

is made on an application, the Department shall issue a P&{sy o the environment or to the public health. Minor modi-
mit or send a letter of denial to the applicant explaining thi.,tions include but are not limited to:

reasons for the denial.

SECTION 4: PERMIT REQUIREMENTS AND ADMIN-
ISTRATIVE PROCEDURES

A. GENERAL PROVISIONS

1. Changes in operation or design which are
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not related to pollution control devices or procedures. 2) Fherequirements—of-this—section—are—effective
2. Improvements to approved pollution con- immediately-upen-adeption,-excepttherequirementspertain-

trol devices or procedures. ing-to-—sanitarytandfills become—effective Apri-9:-1995 (or
3. Administrative changes. on-any-alternate-date-that the Federalrequirements—pertain-
4. A change in monitoring or reporting fre- irg-te-financial-assuranceforMSWEFs become-effective).

quency. b. Financial Assurance for Closure, Post-Closure
5. The correction of typographical errors. Care, and Corrective Action

8. Transfer of permit (1) The owner or operator of a solid waste

A written request for the transfer of a permit mustfacility must provide assurance that the financial costs asso-
be submitted to the Department at least 15 days prior to tt@ated with closure, post-closure care, and corrective action
date of the proposed transfer. The actual transfer will bean be met throughout the life of the facility until released
contingent upon the transferee's meeting all Departmeritom these requirements by the Department after demon-
requirements; until such time, the original permittee willstrating successful completion of compliance with the
remain liable regardless of who owns the facility. requirements for each of these activities.

9. Enforcement (2) The mechanisms used to demonstrate

a. The Department reserves the right to inspecfinancial assurance under this section must ensure that the
any site, or any vehicle intended for use in the transportatiolunds necessary to meet the costs of closure, post-closure
of solid waste, before issuing a solid waste permit for the siteare, and corrective action for known releases will be avail-
or the transporter. able whenever they are needed. Owners or operators must

b. The Department may, at any reasonable timechoose from the options specified in paragraphs (a) through
enter any permitted solid waste facility or inspect any vehi{i) of this section,_and comply with any conditions noted
cle being used in the transportation of solid waste in order ttherein.
verify compliance with the permit and these regulations. (a) Trust Fund

c. The Department may require such reports, Condition 1: The trustee must be an entity
interviews, tests or other information necessary for the evalwhich has the authority to act as a trustee and whose trust
uation of permit applications and the verification of compli-operations are regulated and examined by a Federal or State
ance with the permit and these regulations. of Delaware agency.

d. Any person using land, or allowing the use of Condition 2: The trust agreement shall be
land, for the storage, processing, or disposal of solid wasteorded as prescribed by the Department.
who violates a requirement of this regulation shall be subject Condition 3: The owner or operator shall
to the provisions of Sections 6005, 6013, 6018, and 6025(submit the receipt from the trustee for the initial payment
of 7 Del. Code Chapter 60. into the trust fund as well as the originally signed duplicate

10. Replacement of Contaminated Water Supplies of the trust agreement for Department approval prior to

If the Department determines, based on informationreceiving solid waste, or in the case of an existing facility,
obtained by or submitted to the Department or the Divisiorprior to the cancellation of the existing financial assurance
of Public Health, that any drinking water supply well hasmechanism.
become contaminated as a result of the construction or oper- Condition 4: Pay-in periods and amounts
ation of a solid waste facility, the owner or operator of thefor all solid waste facilities shall be in accordance with those
facility will be required to construct and maintain, at his orspecified in 40 CFR Part 258.74, subsections (a)(2).(a)(3),
her expense, a permanent alternative water supply of comp&)(4) and (a)(6) or otherwise acceptable to the Department.
rable quantity and quality to the source before it was contam- Condition 5: Schedule A, attached to the
inated. Such a determination will be subject to the reviewtrust agreement, shall list the facility name and address and
procedures contained in 7 Del. Co@hapter 60. the current cost estimate. Schedule A must relate the trust

11. Financial Assurance Criteria agreement to the specific facility and obligation(s) being

a. Applicability and effective date assured and shall be updated at least annually to account for

The requirements of this section apply to ownersnflation or other increases to the cost estimate. Costs
and operators of all solid waste facilities, except owners areflected in Schedule A shall not be reduced without the
operators who are State or Federal Government entitiegritten consent of the Department.
whose debts and liabilities are the debts and liabilities of the Condition 6: Schedule B, attached to the
State or the United States. trust agreement, shall list the property or money that the fund
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consists of initially. Property must consist of cash or securiagreement of the grantor, the trustee, and the Department, or
ties acceptable to the trustee. Other property (e.g. reél the trustee and the Department if the grantor ceases to
estate) is not an acceptable payment into the trust fund.  exist.

Condition 7: Exhibit A, attached to the (b) Surety Bond for_Payment or Perfor-
trust agreement, shall list the persons designated by thmeance
Grantor to sign orders, requests, and instructions to the Condition 1: At a minimum, the surety
trustee. company issuing the bond must be listed in Circular 570 of

Condition 8: Annual valuation. Annually, the U.S. Department of Treasury as qualified in the state
the trustee shall furnish to the Department and to the ownevhere the bond was executed.
or operator, a statement confirming the value of the trust Condition 2: The surety’s underwriting
fund. Any securities in the trust fund shall be valued at marimit must be at least as great as the amount of the surety
ket value as of no more than 60 days prior to the date thsond.

statement is submitted to the Department. If possible, the Condition 3: The surety bond shall be
statement should be submitted during the month that Schedrorded as prescribed by the Department.
ule A is adjusted annually. Condition 4: The owner or operator shall

Condition 9: The trustee shall make pay- submit the bond and standby trust fund for Department
ments from the fund only as the Department directs to proapproval prior to receiving solid waste, or in the case of an
vide for the payment for the costs of corrective actiongxisting facility, prior to the cancellation of the existing
closure, and/or post-closure care. financial assurance mechanism.

Condition 10: After beginning closure, Condition 5: Standby trust fund. The
post-closure care, or corrective action, an owner or operat@wner or operator must establish a standby trust fund, and
or other person authorized in accordance with Condition the standby trust fund must meet the requirements of these
may request reimbursements for partial expenditures by subegulations except that initial and annual payments are not
mitting itemized bills to the Secretary. The owner or operarequired. Updates of Schedule A, and annual valuation
tor may request reimbursements for partial closure, posteporting will not be required until payment is made into the
closure care, or corrective action only if sufficient funds arerust fund. Payments made under the terms of the surety
remaining in the trust fund to cover the maximum costs obond shall be deposited by the issuing institution directly
completing the activities for which the trust agreement wagto the standby trust fund.

established. Within 60 days after receiving bills for reim- Condition 6: The payment surety bond
bursable closure, post-closure care, or corrective actiomay not be used for corrective actions.
activities, the Secretary will instruct the trustee to make Condition 7: Under the terms of the bond,

reimbursements in those amounts as the Secretary specifibe surety may cancel the bond by sending notice of cancel-
in writing. Reimbursements will be allowed only if the Sec-lation to the Secretary of the Department, to the Solid Waste
retary determines that the partial or final expenditures are iManagement Branch, and to the owner and operator at least
accordance with the approved closure, post closure care, 820 days in advance of cancellation. If the Surety cancels the
corrective action plan or are otherwise justified. If the Secrebond, the owner or operator must obtain alternate financial
tary has reason to believe that the maximum cost of closumssurance. The Department may draw on the surety bond if
over the remaining life of the facility will be significantly the owner or operator has not provided alternative financial
greater than the value of the trust fund, he/she may withholdssurance within 90 days after receipt by the Solid Waste
reimbursements of such amounts as he/she deems prudentMidnagement Branch of a notice of cancellation from the
the Secretary does not instruct the trustee to make such reisurety.
bursements, he/she will provide the owner or operator with a Condition 8: The owner or operator may
detailed written statement of reasons. cancel the surety bond if the Department provides its written
Condition 11: Amendments. The trust consent to do so. The Department will provide such written
agreement may be amended by an instrument in writing exeonsent when the owner substitutes alternate financial assur-
cuted by the grantor, the trustee, and the Department, or lance as specified in these regulations or the bonded activity
the trustee and the Department if the grantor ceases to exidtas been completed in accordance with these regulations.
Condition 12: Irrevocability and termina- Condition 9: The surety shall become lia-
tion. Subject to Condition 11, the trust agreement shall bble on the bond when the owner or operator has failed to ful-
irrevocable and shall continue until terminated at the writterfill the closure, post-closure care or corrective action
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activities as required. Upon natification by the Departmento transact the business of insurance in one or more states or
that the owner or operator has failed to perform closure dve eligible to provide insurance as an excess or surplus lines
post-closure care guaranteed by a payment bond, the suréfgurer in one or more states.

shall place funds in the amount guaranteed for the facility Condition 2: Captive insurance compa-
into the standby trust fund. Upon notification that the ownenies and risk retention groups cannot be used to satisfy the
or operator has failed to perform closure, post-closure careequirements of this section.

or corrective action as guaranteed by a performance bond, Condition 3: Insurance is not an allowable
the surety shall either perform the activities guaranteed bgnechanism for demonstrating financial responsibility for
the bond or place funds in the amount guaranteed for theprrective action.

facility into the standby trust fund. Condition 4: The policy must guarantee

(c) Letter of Credit that the funds will be available whenever needed and that the

Condition 1: The issuing financial institu- insurer will be responsible for paying out funds to authorized
tion must be an entity which has the authority to issue lettengersons.
of credit and whose letter of credit operations are requlated Condition 5: The policy must allow
and examined by a Federal or State of Delaware agency. assignment to a successor owner _or operator. Assignment

Condition 2: The letter of credit shall be may be conditional upon consent of the insurer provided that
worded as prescribed by the Department. such consent is not unreasonably refused.

Condition 3: Accompanying letter. The Condition 6: The policy must provide that
owner or operator shall also submit an accompanying letteghe insurer may not cancel, terminate or fail to renew the pol-
referring to the letter of credit by number and listing the fol-icy except for failure to pay the premium. The automatic
lowing information: complete name and address of facilityrenewal of the policy must, at a minimum, provide the
issuing institution and date, and amount and purpose dfsured with the option of renewal at the face amount of the
funds assured . expiring policy.

Condition 4. The owner or operator shall Condition 7: If the owner or operator fails
submit the letter of credit and accompanying letter forto pay the premium, the insurer may cancel the policy by
Department approval prior to receiving solid waste, or in thesending notice of cancellation by certified mail to the Secre-
case of an existing facility, prior to the cancellation of thetary of the Department, to the Solid Waste Management
existing financial assurance mechanism. Branch, and to the owner or operator of the facility, at least

Condition 5: The letter of credit must be 120 days in advance of the cancellation and date of expira-
irrevocable and issued for a period of at least one year. Thi®n. Cancellation, termination, or failure to renew may not
letter of credit must provide that the expiration date will beoccur and the policy will remain in full force and effect in
automatically extended for a period of at least one yeahe event that on or before the date of expiration, the Secre-
unless, at least 120 days before the current expiration datary of the Department deems the facility abandoned; or the
the issuing institution notifies the Secretary of the Departpermit is terminated or revoked or a new permit is denied; or
ment, the Solid to extend the expiration date.Waste Managelosure is ordered by the Secretary of the Department, or a
ment Branch, and the owner or operator of a decision not U.S. District Court or other court of competent jurisdiction;

Condition 6: Once the issuing financial or the owner or operator is namasl debtor in a voluntary or
institution notifies the Solid Waste Management Branch ofnvoluntary proceeding under Title 11 (Bankruptcy) USC; or
its intent not to extend the Letter of Credit, the owner othe premium due is paid.
operator must, within 90 days, provide alternate financial Condition 8: Prior to requesting reim-
assurance. The Department may draw on the letter of crediursement from the insurer, owners or operators shall submit
if the owner or operator has not provided alternative finanjustification and documentation of the reimbursable
cial assurance within 90 days. expenses to the Department for its consent.

Condition 7: Following a determination Condition 9: A copy of the policy shall be
by the Secretary of the Department that the owner or operaubmitted to the Department for its approval prior to receiv-
tor has failed to perform closure, post-closure-care, or coling solid waste, or in the case of an existing facility, prior to
rective action when required to do so, the Department mathe cancellation of the existing financial assurance mecha-
draw on the letter of credit. nism.

(d) Insurance (e) Corperate—or Local Government

Condition 1: The insurer must be licensed Financial Test and Guarantee
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Condition 1. Financial tests and guaran-local government’s fiscal year. The opinion must be unqual-
tees shall not be used for assuring funds for post-closuified and demonstrate that the local government has prepared

periods or corrective actions. its financial statements in accordance with the requirements
Condition 2: Guarantees shall be worded of the General Accounting Standards Board Statement 18.
as specified by the Department. Condition 8: Chief Financial Officer letter.

Condition 3: A local government is not eli- The Chief Financial Officer must include a letter demon-
gible to assure its obligations by this mechanism if it: is curstrating that the local government has complied with Condi-
rently in default of any outstanding general obligation bondstions 3. 4, 5, and 6. The CFO letter shall be submitted to the
or has any general obligation bonds rated lower than Baa &8epartment as part of the initial financial assurance package
issued by Moody's or BBB as issued by Standard anénd annually no later than 90 days after the close of the local
Poor’s; or operated at a deficit equal to five percent or morgovernment's fiscal year.
of total annual revenue in each of the past two fiscal years; or Condition 9: If, at the end of any fiscal
received an adverse opinion, disclaimer of opinion, or otheyear, the local government fails to meet the financial test cri-
gualified opinion from the independent certified public teria required by conditions 3, 4, or 5, then the local govern-
accountant (or appropriate state agency) auditining)-  ment shall send, within 90 days, by certified mail, notice to
cial statement, and the Department deems the reason for tthee Secretary of the Department and to the Solid Waste Man-
qualification as significant. agement Branch, that they intend to provide alternate finan-

Condition 4: Bond Rating/Financial Ratio cial assurance as required by these regulations. The local
Alternatives. The local government must meet one of the folgovernment shall, within 210 days following the close of the
lowing two financial tests: a) If the local government hasfiscal year, obtain alternative financial assurance that meets
outstanding, rated, general obligation bonds that are nahe requirements of these regulations.
secured by insurance, a letter of credit, or other collateral or Condition 10: The guarantee, approved by
guarantee, it must have a current rating of Aaa, Aa, A, othe Department, must be effective prior to the initial receipt
Baa, as issued by Moody’s, or AAA, AA, A, or BBB as of waste or in the case of an existing facility, prior to the can-
issued by Standard and Poor’s on all such general obligatiarellation of the existing financial assurance mechanism.
bonds; or b) Based upon the most recently audited annual Condition 11: The guarantee shall remain
financial statement, a ratio of cash plus marketable securitiés force unless the local government sends notice of cancel-
to total expenditures greater than or equal to 0.05, and a ratiation by certified mail to the Secretary of the Department
of annual debt service to total expenditures less than or equahd to the Solid Waste Management Branch. Such notice
to 0.20. shall be given at least 120 days in advance of the cancella-

Condition 5: The total costs being assuredtion. Within 90 days of receipt of this notice of cancellation
through a financial test must not exceed 43 percent of thigy the Solid Waste Management Branch, the local govern-
local government'’s total annual revenue. If the local government shall provide alternative financial assurance acceptable
ment assures other environmental obligations through finarie the Department.

cial tests; including those associated with UIC facilities (f) Corporate —-e—tLecal—Government
under 40 CFR 144.62, underground storage tank facilitieBinancial Test anGuarantee
under 40 CFR Part 280, PCB storage facilities under 40 CFR Condition 1: Financial tests and guaran-

Part 761, and hazardous waste treatment, storage, and dises shall not be used for assuring funds for post-closure
posal facilities under 40 CFR Parts 264 and 265; it must adgeriods or corrective actions.

those costs to the closure costs it seeks to assure under this Condition 2: Guarantees shall be worded
mechanism. as prescribed by the Department.
Condition 6: Public Notice. The local Condition 3: A resolution agreeing to the

government shall place a reference to the closure costsrms and conditions of the guarantee and signed by the
assured through the financial test into its next comprehensivguarantor’s board of directors shall be attached to the guar-
annual financial report (CAFR). antee.

Condition 7: Accountants Opinion. A Condition 4: The guarantor must be the
Certified Public Accountant’s opinion of the local govern- direct or higher tier parent company of the owner or opera-
ments financial statements for the most recent fiscal yedor, or a firm whose parent corporation is also the parent cor-
must also be included in the initial financial assurance packporation of the owner or operator.
age and annually no later than 90 days after the close of the Condition 5: Minimum size requirement.
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The guarantor must have a tangible net worth equal to thmmencement of a voluntary or involuntary proceeding under
sum of the costs they seek to assure through a financial tegitle 11 Bankruptcy, USC, naming the guarantor, owner or
plus $10 million. The costs that the guarantor seeks to assuoperator of the facility as debtor, within 10 days after com-
are equal to the current cost estimates for closure, post-clmencement of the proceeding.
sure care, corrective action, and any other environmental Condition 12: If, at the end of any fiscal
obligation assured by a financial test and/or corporate guayear, the guarantor fails to meet the financial test criteria
antee by the guarantor (including other landfills or solidrequired by conditions 5, 6, or 7, then the guarantor shall
waste facilities; PCB storage facilities; underground storagsend, within 90 days, by certified mail, notice to the Secre-
tanks; hazardous waste treatment, storage, disposal facilitietsry of the Department, to the Solid Waste Management
or underground injection control program facilities). Branch, and to the owner or operator, that guarantor intends
Condition 6: Bond Rating/Financial Ratio to provide alternatéinancial assurance as required by these
Alternatives. Guarantors must meet one of the followingegulations. Within 120 days of such fiscal year, the guaran-
three financial tests: a) A most recent bond rating no lowetor shall establish such financial assurance unless the owner
than Baa as issued by Moody’s or BBB as issuedtan- or operator has done so.
dard and Poor’s. b) A leverage ratio of less than 1.5 based on Condition 13: Within 30 days of being
the ratio of total liabilities to tangible net worth. c) A profit- notified by the Department that a determination has been
ability ratio of greater than 0.10 based on the sum of the n@hade that the guarantor no longer meets the requirements
income plus depreciation, depletion and amortization, minustated in Conditions 5, 6, or 7, the guarantor shall establish
$10 million, to total liabilities. alternate financial assurance in accordance with these regu-
Condition 7: Domestic Assets Require- lations.
ment. Guarantors must have assets in the United States at Condition 14: The guarantee, approved by
least equal to the costs they seek to assure through a finandiaé Department, must be effective prior to the initial receipt
test (costs include those reported for Condition 5). of waste or in the case of an existing facility, prior to the can-
Condition 8: Chief Financial Officer let- cellation of the existing financial assurance mechanism.
ter. The Chief Financial Officer must include a letter dem- (g) State DepartmentApproved Mecha-
onstrating that the guarantor has complied with Conditiongism.
4,5, 6, and 7. The CFO letter shall be submitted to the (h) State Assumption of Responsibility.
Department as part of the initial financial assurance package (i) Use of Multiple Financial Mecha-
and annually no later than 90 days after the close of the guarisms (any combination of the options listed above).
antors fiscal year. (3) The language of the financial assurance
Condition 9: Accountants Opinion. A mechanisms listed in this section must satisfy the following
Certified Public Accountant’s opinion of the guarantorscriteria:
financial statements for the most recent fiscal year must also (a) They must ensure that the amount of
be included in the initial financial assurance package anfinds assured is sufficient to cover the costs of closure, post-
annually no later than 90 days after the close of the guarantosure care, and corrective action for known releases when
tor’s fiscal year. The opinion must be unqualified (not modi-needed.

fied by conditions or reservations) and demonstrate that the (b) They must ensure that funds will be
firm has prepared its financial statements in accordance withvailable in a timely fashion when needed.
generally accepted accounting principals for corporations. (c) They must be obtained by the owner

Condition 10: Special Report. In the or operator by the effective date of these requirements or
event that the CFO does not use financial test figures directlyrior to the initial receipt of solid waste, whichever is later,
form the annual statements provided to the Securities and the case of closure and post-closure care, and no later than
Exchange Commission, then a special report from an inde&t20 days after the corrective action remedy has been
pendent accountant shall be required. In the report, the Cegelected, until the owner or operator is released from the
tified Public Accountant must confirm that the data used iffinancial assurance requirements.

the CFO letter was appropriately derived from the audited, (d) They must be legally valid, binding,
year-end financial statements. and enforceable under State law.
Condition 11: Incapacity. The guarantor (4) The applicant or permittee shall reimburse

shall notify the Secretary of the Department and the Solithe Department for its reasonable costs incurred in obtaining
Waste Management Branch by certified mail of the comihird-party review of financial assurance documents submit-
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ted. Third parties may include Certified Public Accountantsfor inflation and other applicable factors.
Attorneys, or other professionals versed in the application of (3) The owner or operator must increase the
the particular financial assurance mechanism chosen. Reimest-closure care cost estimate and the amount of financial
bursement shall be made by the applicant or permittee withiassurance provided if changes in the post-closure plan or
30 days of receipt of an itemized statement of incurred cossolid waste facility conditions increase the maximum costs
submitted by the Department. of post-closure care.
c. Cost Estimate for Closure (4) The Secretary may approve the reduction

(1) The owner or operator must submit to theof the post-closure cost estimate and the amount of financial
Department a detailed written estimate, in current dollars, ofssurance provided if the latest cost estimate is significantly
the cost of closing the facility that is consistent with the clodess than the maximum costs of post-closure care remaining
sure plan developed in accordance with the closure requirever the post-closure care period. The owner or operator
ments for that type of facility. The estimate must equal thenust submit to the Secretary in writing the justification for
maximum cost of closure at any time during the active life othe reduction of the post-closure cost estimate. Any changes
the facility. The owner or operator shall also notify the Secin the amount of financial assurance must also be placed in
retary in writing that the estimate has been placed in ththe records to be maintained at the facility.
records to be maintained at the facility. e. Cost Estimate for Corrective Action

(2) Until final closure of the facility, the (1) An owner or operator of a solid waste
owner or operator must annually adjust the closure cost esfacility required to undertake a corrective action program
mate for inflation, facility expansions, and any other applicamust submit to the Secretary in writing a detailed written
ble requirements which impact the cost of closure. estimate, in current dollars, of the cost of hiring a third party

(3) The owner or operator must increase theto perform the corrective action. The corrective action cost
cost estimate and the amount of financial assurance providegtimate must account for the total costs of corrective action
for closure if changes to the closure plan or facility condi-activities as described in the corrective action plan for the
tions increase the maximum cost of closure at any time duentire corrective action period. The owner or operator must
ing the remaining active life. also notify the Secretary that the cost estimate has been

(4) The Department may approve reduction inplaced in the records to be maintained at the facility.
the amount of financial assurance provided for closure if the (2) The owner or operator must annually
latest cost estimate is significantly less than the maximuradjust the estimate for inflation and any other applicable fac-
cost of the current closure plan. The owner or operator musbrs until the corrective action program is completed.
submit to the Secretary in writing the justification for the (3) The owner or operator must increase the
reduction of the closure cost estimate and the amount afrrective action cost estimate and the amount of financial
financial assurance. Any changes in the amount of financialssurance provided if changes in the corrective action pro-
assurance must also be placed in the records to be magram or facility conditions increase the maximum costs of
tained at the facility. corrective action.

d. Cost Estimate for Post-Closure Care (4) The Secretary may approve reduction of

(1) The owner or operator of a solid wastethe amount of the corrective action cost estimate and the
facility for which post-closure care is required must demonamount of financial assurance provided if the cost estimate
strate financial assurance for the cost of thirty (30) years afxceeds the maximum remaining costs of corrective action.
post-closure care. The owner or operator must submit to tHehe owner or operator must submit to the Secretary in writ-
Department a detailed written estimate, in current dollars, ahg the justification for the reduction of the corrective action
the cost of hiring a third party to conduct post-closure careost estimate. The owner or operator must also notify the
for the solid waste facility in compliance with the post-clo- Secretary in writing that the amended amount of financial
sure plan. This estimate must be based on the most expeassurance has been placed in the records to be maintained at
sive costs of post-closure care during the post-closure catke facility.
period. The owner or operator must also notify the Depart-

ment in writing that the estimate has been placed in thg APPLICATION PROCEDURES FOR SANITARY
records to be maintained at the facility. AND INDUSTRIAL LANDFILLS
(2) During the active life of the solid waste 1 Newfacilities

facility and during the post-closure care period, the owner or a. Censtruction
operator must annually adjust the post-closure cost estimate
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1. Application formed at the proposed site and approved by the Department
Any person desiring te-ebtain-a-permitdonstruct  before a construction permit will be issued. This investiga-
or operate a sanitary or industrial landfill or aalhst submit tion shall include a series of test borings and wells, con-
a letter of intent to the Department. The letter should indistructed to a depth and in a number sufficient to identify:

cate the projected design and usage of the proposed facility. (1) The occurrence and characteristics of the
The letter of intent shall be followed by the submission, byunconfined and first confined aquifers,
the applicant, of the following additional information: (2) Ground water flow directions,

a. -Apphecationto-Construeta-Seolid-WasteFaeility (3) Ambient ground water quality,
A Solid Waste Management Facility Applicatidesm-pro- (4) Potential pathways of contaminants to
vided by the Department. points of ground water discharge,

b. Proof of ownership of the property. If the (5) Approximate ground water flow rates and

applicant does not own the property, a copy of the leaseavel times from the facility to points of discharge (includ-
agreement and the ownersirrevecgiBemission to conduct ing wells and/or surface water).

the proposed activity on the property must also be submitted. In addition, delineation of the anticipated max-
c. Aplan of operation imum elevation of the seasonal high water table shall be pro-
This shall include the following: vided.
(1) A narrative description of the type of facil- This investigation and report shall be signed by
ity and of the solid waste handling and disposal procedures Professional Geologist registered in Delaware.
to be used, f.  An environmental assessment
(2) A narrative explaining the methods and An environmental assessment shall be per-
schedule for operation, modification, use, and maintenanc®rmed to provide a detailed analysis of the potential impact
of the various components of the facility, of the proposed facility on the environment. Factors to be
(3) A description of the proposed monitoring considered include:
methods, Air quality
(4) A description of the proposed methods for Water quality
controlling noise, litter, odors, insects, and rodents, and Stream flow
(5) A contingency plan to be implemented in Fish and wildlife
case of emergency (e.g., a fire, explosion, or spill that threat- Plants
ens public health and safety or the environment). Threatened or endangered species
d. An engineering report Water uses
This report _shall be prepared and signed by a Land use
Professional Engineer registered in Delaware ahall Aesthetics
include the following: Traffic
(1) Descriptions and specifications of all pro- Public health and safety
posed design features, Cultural, recreational, and natural areas
(2) A description of the proposed installation Historic sites
methods and procedures, Social and economic factors.
(3) A schedule of events for construction of If the applicant or the Department determines that
the facility, the proposed facility may cause a threat to human health or

(4) Proposed design capacity in both tons andhe environment, the applicant must provide a written expla-
cubic yards per day, and projected life expectancy of theation of how he or she plans to mitigate the potential harm.
facility, g. Topographical and site location maps

(5) A construction quality assurance plan This shall include a topographical map or

Fhisreport-shall-be-prepared-and-sighed-by aeries of maps on a scale satisfactory to the Department but
ProfessionalEngineer—registered—in—Delaware—and- shaith no case less than one inch equal to 400 feet, showing topo-
inelude—a—deseription-of-the-mannerin-which—quality-assurgraphic elevations surveyed with reference to mean sea
ance-willbe-carried-out-during-the-construction-and-installalevel, and any necessary narrative descriptions, including but
tion-of all- design-features. not limited to the following:

e. A hydrogeological assessment (1) The legal boundaries of the property as

A hydrogeological investigation must be per-determined by a survey performed by a registered surveyor;
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the names of the present owners of the proposed site andaality assurance engineer, who must be a Professional
all adjacent lands; and a description of all title, deed, oEngineer registered in Delaware. The permittee shall not
usage restrictions affecting the proposed permit area. place solid waste into the newly constructed landfill or cell
(2) The boundaries of the facility over the until the Department has provided its written notification
estimated total life of the proposed operation, including thehat the construction and the final report meet the require-
boundaries of land that will be affected in each sequence ghents of the permit and the Delaware Regulations Govern-
disposal activity. ing Solid Waste.
(3) The boundaries of land where solid waste 3. Closure
will be stored at any time over the estimated total life of the a. Any person wishing te-ebtaina—clesurepermit
proposed operation. modify their current permit to allow closure of a facility or
(4) The locations and names of all water sup-part thereofmust submit the following to the Department at
ply wells or surface water intakes within 1/4 mile of the dis-least 180 days prior to the projected date when wastes will

posal site boundaries. no longer be accepted:
h. Proof that all applicable zoning approvals and (1) Notification of intent to close,
all appropriate federal, state, and local environmental per- (2) Closure plan as described in Section 5.J.3
mits have been obtained. or 6.J.3, as appropriate,
i. Closure plan as described in Section 5.J.3 or (3) Post-closure care plan describing how the
6.J.3, as appropriate. requirements of Section 5.K or 6.K (as appropriate) will be
j- Proof of financial responsibility for closure and met.
post-closure care, as described in Section 4.A:21—-b-and d. b. If the Department determines that the closure
k Proof that the facility meets the siting criteria plan and supporting documents are sufficient to ensure clo-
required by Section 5.A. or 6.A. sure, it will modify the permit to allow closure to be per-
I.  Any other related reports, data, maps, or infor-formed. The owner or operator of the landfill shall not
mation that the Department requires. commence closure of the landfill or cell without first obtain-
b  Operation ing the necessary permit modifications
A-facility-constructed—pursuant-to—a—Construetion c. After closure has been completed, the permit-

Permitissued—underthese regulations—may—eperate for tae shall submit a final report for the Department’s approval.
90-day-trial-period-afterconstruction-is—complete—previdedr he final report shall certify that the closure of the landfill or
the-ConstructionPermitisstill-valid-during-that-perod. cell was completed in accordance with the closure plan to
Atthe-end-of-the-trial-operating-periodthefacility include the Construction Quality Assurance Plan, construc-
may—centinue—teo—operate—onlyH-an-Operating—Permit hation and material specifications, and design drawings. The
been-ebtained—Fo-obtainan-Operating-Permitthe-owner dinal report shall be certified correct by the construction
operater-must-submit-the following-to-the Department-priorguality assurance engineer, who must be a Professional
to-entering-into-the- 90-day-trial-period: Engineer reqistered in Delaware. The landfill or cell shall
& Noetification-ef-intentto-commence-eperation. not be considered closed until the Department has provided
&) Revisions-erupdates-efreports—erinformationits written notification that the closure has been accom-
submitted-with-the-Applicationte-Censtrueta—SeldWasteplished in accordance with the solid waste permit and these

Facility-Hreguired-by-the BDepartment. regulations.
2. Construction and Operation d. Facilities entering the Post-closure period will

a. The applicant shall not commence constructionbe issued a post-closure permit based upon the approved
of the landfill or cell until the Department has issued thepost-closure plan, monitoring requirements, gas and leachate
solid waste permit required by these regulations. control, maintenance, and corrective actions (if required).

b. After construction has been completed and  2—FExistingfacilities
prior to the placement of solid waste, the permittee shall sub- & AnRy-persen—desifingto—<ceontinde—eonstruetion
mit a final report for the Department’'s approval. The finaler-eperation-of-a—sanitary-erindustriaHandfill—construction
report shall certify that the construction of the landfill or cell er-operation-of which-was-beirg-conduected-pursaantte-a per-
was completed in accordance with the engineering report titissued-underthe-Belaware-Solid-Waste Dispesal-Regula-
include the Construction Quality Assurance Plan, constructien,—must-within-six-months-after-the-date-of-enactment of
tion and material specifications, and design drawings. Theieseregulations;-submitto-the Departmentareportexplain-
final report shall be certified correct by the constructioning-hew-thefacility-will-bebreughtintecemplianceand a
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timetableforattatning—comphance—Fheprepesed-sehedule &) the-oceurrence—and-characteristes of
and-—methods—for—attaining—comphanee—will-be—subject tahe-watertableaquier.
Bepartment-approval—Thefaetlity must-be—in—coemphance ) ground-waterflow-directions.
with—theseregulations—within—sixmenths—afterthe-date on {e) ambientground-waterguality.
which-the-Department-approves-the-compliance-schedule. —— {d) potential-pathways-of contaminants to
b. Any-person-who—atthe-time-of-enactment of peints-of-ground-waterdischarge.
theseregulations—is-in-the process-ofclosing—a-solid-waste In-addition;-an-evaluation-shall-be-made of
faeility pursuant-toa-permitissued-underthe Delaware-Solithe-elevation-ef-the-seasenal-high-watertable.
WasteBisposal-Regulation—shal-cemplete—elesure—accord- Fhis—investigation—and—repert—shall- be
ing-to-the-conditions-setforth-in-that-permit. signed-by-aProfessional-Geologistregistered-in-Delaware.
{5) Fopegraphical-and-siteloecationmaps.
C. THIS PARAGRAPH RESERVED Fhis-shalHinelude-topegraphical-maps-on a
scale-satisfactory-to-the-Department-but-inne-case-less than
} ; ary, to
C. APPLICATION-PROCEDURES FOR - DRY-WASTE show:
1 Newfacilities &) Eevations-ef-theproperty—withrefer-

ence-to-mean-seatevel-before-commencementofwas is-

& Construetion . ; \ te dis
o . . lpesaJ—aHhe—sﬁe—#eFaJHrew—tae%e&andANhe&Lava%blefor

Any-persen-desting-te-ebtarapermittoeenstruct. .

a-dry-waste-disposal-facility-must submit-a-letter-ef-intent toexlsnng—fae#mes). i )
the_Department— Theletier should—indicate—the_projected _ {b) Topographic—elevations—oftheprop-
desigh—and—usage—of-the proposed-facility.—TFheletter 01:‘ ) I H-application-it-difierentfrom- (a)
! ibe-followed by submissiof, leant, of (e) Thelegal boundaries-of the property
- ' . as-determined-by—a-survey—performed-by—a—registered sur-
Application—to—Construet—a—Solid—Wa
. 61% nt ste veyor—thepareelnumber-of-the-propertythenames—of the
Faeilityprovided-by-the Bepartme 2 Tt he present-owners-of the-proposed-site-and-of-all-adjacent lands;
" I I , PFos Fi .I Ieasgdeseﬁpﬁen@%ﬂ%e%&#ent—as&e#%&nd%aﬂd—&deseription
agreementand-the-owner'sirrevocable permissionto-cond title-deed-or-usagefestrictions-affecting-the-property.

uct ’ .
| oetivi I I beitted. {d) Fheareasto-be-usedineach-seguence
) A—piama#epepaﬂen Heposal.

I hal | collowing: &) Fhelocations—ef—al—butdings—and

Hse.}d éa)”. A-description-eHthe facility and ofth i Ii"ebg%&m © Iheilleeaﬁen—ef—the—nearest—pe#ennial

' b) A . laining_t hods © Ihg—prepesed—ele\aﬂens—ef—the—site

rranee-ofthe-factity. o teatonuse e () ! . : .' i als
() A-description of-the-proposed grou Ids nd apﬁ%epﬁate%demlrs%ateraﬂd%ak%mmema#pern:ﬁ;a"

(@) A o £ 1 | meth- (—79 A—geneep&ua#—elesu%e—ptan%his—shall

ods-for-controllingnoiselitter—oders-inseets—androdents. . . . - pc;)sm
. . ble—at-thetime—of-initial-permitapplication—and—shal
{&) A—contingeney—plan—to—be—imple- €

¥ , oy revised-and-updated-asneeessary-torefleet-changesin plans
S that-willaffectthe-costsofclosure-and-post-clesure-care.
4) Ahydregeologicalassessment. : . -
I logical] o be 8) Preof-offinaneial-responsibilityfor—elo-
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A-facHityconstructedpursuantto—a—Constuc- &h Atepegraphicalmap-efthesite-show-
tienPermitissued-under-theseregulationsmay-operate forrg—thepropesedpostclosure—elevations—with—+eference to
90-day-tral-peried-afterconstructonis—completeprovidednean-sealtevel.

the-ConstructionPermitisstill-valid-during-that-period. {e) An-estimate-of-the—cost-ef-closing-the

At-the—end-of thetrial-operating—period—the faeility-
facility-may-continde-to-eperate-only ian-OperatingPermit & A-desecription-of-the-maintenance-that
has—been—obtained—To—obtain—an—Operating—Permit, theillbeperormed-atthe site afterclosure-is-completed.
owner-or-operater-must-submit-thefollowing-te-the-Bepart- {g) A-deseriptionof-theplanned-uses of
mentpriorto-entering-into-the-90-day-trialperiod: the-property.

&) Written—netification—ef-an—intent-te—com- Fhe-closureplan-willbesubjectto-Bepart-
menee-trial-operationand-the-date-on-which-the-trial-eperatrent-approval—Closure-must-be-earried-eutinr—accordance
ing-period-willbegin. with-the-approved-closure-plan.

2) Revisions—er-updates—of reports—erinfor- b. Any-persen-who,—atthe timeofenactment of
mation-submitted-with-the-Application-to-Construeta-SolidSection-8-of these regulations,-is-in-the-process-of-elosing a
WasteFaeilityHrequired-by-the Department. faeilityin—aceerdance—with—a—elosureplan—that-has—been

e—Closure approved-by-the Departmentmay-complete-elosare-r-accor-
Any-person-wishing-to-ebtaina-closure-permitmustdanee-with-thatplan.
submitthe-followingte-the-Bepartment:

() Netification-ofntentto-close. D. APPLICATION PROCEDURES FOR RESOURCE

(—29 Glesu%&pla%a&eleseﬁbed—inéeeﬁe#&H.S.RECOVERy EACILITIES

{3) Clesure-scheddle. 1 New-facilities

2. Existing-faeilities a. Censtruction-and-eperation

& Any-persen-dispesing-of-dry-wasteparsuantto 1 Application
o |—app¥eval—lettew+hieh—+s—m—e#eet—a{—me—ﬂmeuef—eﬂaet. Fereet ment Any person desiring to-ebtain-a-permitdonstruct
eHthese-regulations-must-within-six-menths-after-enactmeningbr operate a resource recovery facility must submit a let-

of-Section-8,-do-one-of-the-following: ter of intent to the Department. The letter should indicate the
(1) Submit-all-et-the-itemsistedin-Seetion ppjected design and usage of the proposed facility. The let-

4-Cla—areport-explaining-how-the-facility-will be-broughtia; of intent shall be followed by the submission, by the
into-compliance-with-these—regulations—and-a-timetable foppplicant, of the following additional information:
attaining-comphanee—Fhe-comphianee repert-and-timetable a. A Solid Waste Management Facility Applica-
wit-be-subject-to-Department-approval—The-faeiity must bajon, provided by the Department.
m—eemp!anee%ﬂh—mese—regumnens—wmm—&*memh&gfter b. Proof of ownership of the property. If the
the-date-on-which-the-Department-approves-the-complianGgyplicant does not own the property, a copy of the lease
reportand-timetable. o . agreement and the owner's-reveegiBemission to conduct

(2) Submit-written—notification—ofAtent—0  the proposed activity on the property must also be submitted.
close-the—facitity—immediately-cease—aceepting-waste, and c. A plan of operation
subrit-a-elosure-plan-consisting-of the-fellewing: This shall include the following:

ta) A-deseription-of-the-fetheds;prace- (1) A narrative description of the type of facil-
dures, and processes-that-witkbe-used-to-elose-the-facility iy and of the solid waste handling and disposal procedures
geee%danee—w%h—&he—eleswe—pe#e#nanee—s&andefrd—m Segs be used.
tions-8:H-1-and-8:H-4;-and-a-schedule-for-completion-of clo- (2) A narrative explaining the methods and
sure. schedule for operation, modification, use, and maintenance
(b) A-description-et-thefinal-eeverthal of the various components of the facility. This shall include

wil-be-applied;-and-a-diseussion-et-how-the-final-eover Willy gescription of the procedures for facility start up and for
achieve the-objectives-of Seetion-8:H.1. . scheduled and unscheduled shut down operations.

 {e) A-deseription-of-other-activities—nec- (3) A description of the solid wastes that will
essary-to-satisty-the-closure-performance-standard.ineiudinge accepted at the facility, the manner in which recyclable
but-netlimited-to—theremoval-or-dispesal-ef-all-nenand-components will be removed from the solid waste stream,
M—Wﬁﬁa&mdmkhe markets for these recyclable materials, and the proposed
rur-off-collectionponds).
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disposition of the non-recyclable components and residualsject of the application, this shall include an engineering anal-
(4) A description of the proposed monitoring ysis of the BTU value of the solid waste before and after
methods. recyclables recovery for the proposed life of the project to
(5) A description of the measures that will be determine if increases in recycling activities will necessitate
used to ensure that unauthorized and unwanted solid wastgsanges in facility size and capacity.
are prevented from entering the facility. f. A plan for sampling, analysis, and disposition
(6) A description of the personnel training of the ash generated by the facility (for thermal recovery
program, including training that will be provided to ensurefacilities only). The plan shall include a strategy for ash test-
compliance with Sections 9.D.2.e and 9.D.2.g of these regung during the test burn phase of construction. Testing shall
lations. be in accordance with Delaware's Regulations Governing
(7) A description of the proposed methods for Hazardous Waste or any testing protocol developed by the
controlling noise, litter, odors, insects, rodents, dust, firesDepartment or by the EPA after the date of enactment of
and explosions. these regulations. The plan also shall include a proposal for
(8) A detailed contingency plan to be imple- treatment and/or disposal of the ash. The proposed methods
mented in case of an emergency such as a spill, accident, for treatment and/or disposal shall conform to all applicable

explosion. state and federal regulations.
d. An engineering report g. A hydrogeological assessment, if deemed nec-
This shall include the following: essary by the Department
(1) A drawing or drawings showing the com- A hydrogeological investigation of the pro-
plete layout of the proposed facility. posed site may be required before the Department will issue

(2) Mass and energy balances, including cal-a permit. The report resulting from this investigation shall be
culations and pertinent facts relating to the development afigned by a Professional Geologist registered in Delaware.

these balances. h. An environmental assessment
(3) Descriptions and specifications of all pro- The environmental assessment shall provide a
posed design features that the engineer has provided to tHetailed analysis of the potential impact of the proposed
owner of the facility. facility on the environment. Factors to be considered
(4) A description of the proposed installation include, but are not necessarily limited to:
methods and procedures. Air quality
(5) A plan for third-party quality assurance for Water quality
the construction and installation of components of the facil- Water uses
ity that will be used in the processing, handling, and/or mon- Land use
itoring of solid waste. Soil quality
(6) A schedule of events for construction of Traffic
the facility. Public health and safety
(7) Proposed design capacity per day, and life Cultural, recreational, and natural areas
expectancy of the facility. Social and economic factors.
(8) A description of potential safety hazards If the applicant or the Department determines
and methods of control. that the proposed facility may cause a threat to human health

(9) An analysis of the concept of the facility's or the environment, the applicant must provide a written
expansion at a later date, if and when deemed necessary éxplanation of how he or she plans to mitigate the potential

the Department. harm.
(10) An identification of possible ground water i. Topographical and site location maps
and surface water discharges. This shall include a topographical map or
e. Arecycling analysis series of maps on a scale satisfactory to the Department but
This analysis shall consist of the following: in no case less than one inch equal to 400 feet, showing topo-
(1) Identification of available and potential graphic elevations surveyed with reference to mean sea
markets for recovered recyclables. level, and any necessary narrative descriptions, including but
(2) An evaluation of the impact that alterna- not limited to the following:
tive source separation/recyclables recovery programs could (1) The legal boundaries of the property as

have on the facility. If a thermal recovery facility is the sub-determined by a survey performed by a registered surveyor;
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the names of the present owners of the proposed site andtofthe Department:

all adjacent lands; and a description of all title, deed, or a. Written notification of intent to close.
usage restrictions and all easements affecting the proposed b. Updated closure plan.
permit area. c. Closure schedule
(2) The boundaries of land where solid waste d. An evaluation of the impact that closing the
will be stored at any time over the estimated total life of théacility will have on the flow of solid waste in the region ser-
proposed operation. viced by the facility, and a plan for minimizing any disrup-
(3) The locations and names of all water sup-tion in the flow.
ply wells or surface water intakes within 1/4 mile of the site If the Department approves the closure plan and
boundaries. closure schedule, it will modify the facility's permit to allow

j-  Proof that all applicable zoning approvals haveclosure to take place.
been obtained and application has been made for all appro- 2. Existingfacilities
priate federal, state, and local environmental permits. Al—existing—resource—recovery—facilities—must,
k. A conceptual closure plan. This shall addresswithin-six-menths-afterenactment-of Section 9-of these-regu-
the items listed in Section 9.E.3 to the extent possible at tHetiens-do-ene-efthefollowing:
time of initial permit application and shall be revised and & Submitwritten-netification-efHntentto-clese, a

updated as necessary to reflect changes in plans that willesure-plan—and-a-closure-schedule—andimplementthe clo-
affect the cost of closure. sure-procedures-deseribed-in-Seetien9:E; or
I.  Proof of financial responsibility for closure, as b. Submit—aSelidWasteManagementFaeility
described in Section 4.A.11.b. Application{provided-by-the Departmenty-and-allef-the fol-
m. Proof that the facility meets the siting criteria lowing:-
required by Section 9.B. ) Proof-of-ownership-of-theproperty—H-the
n. Any other related reports, data, maps, or infor-applicant-dees—hot-own-the—property—a—copy—of-the—lease
mation that the Department requires. agreementandthe-ewner's-irrevocablepermissiente-conduct
2. Construction and operation the—resourcerecovery-actvity-ontheproperty-mustalso be
a. The applicant shall not commence constructiorsubmitted.
of a new resource recovery facility or operate an existing 2) Aplan-of-operation—as-deseribed-in-Sec-
resource recovery facility until the applicant has received #en4-B-1-a43).
permit from the Department in accordance with these regula- 3) An-engineeringreport
tions. Fhis-shalHneclude-the-following:
b. After the construction of a new resource recov- &) Adrawing-or—drawings—shewing-the
ery facility has been completed, and prior to the receipt ofemplete-tayout-ofthe-facility.
solid waste or materials for processing, the permittee shall b) Mass—and-energy-balances—ineluding
submit a final report for the Department's approval. Thecaleulations—and-pertinentfactsrelating-to-the-develepment
final report shall certify that the construction of the resourcesfthese-balances.
recovery facility was completed in accordance with the engi- {e) Deseriptions—and-specifications—of all

neering report to include the guality assurance plan, cordesign-features-that-the-engineer-hasprovidedto-the-owner
struction and material specifications and design drawingsfthe-faciity.

The final report shall be certified correct by the third-party {eh Design—<capacityandlife—expeetancy
guality assurance engineer, who must be a Professionefthefaciity.

Engineer reqgistered in Delaware. The permittee shall not {e) A-deseription-ofpotential-safety-haz-
commence operations, store or receive solid waste or matedrds-and-methods-efcentrol.

als to be processed until the Department has provided its & An—analysis—efthe—coneept—ofthe

written natification that the construction and the final reportfacility's-expansion-at-atater-dateif-and-when-deemed nec-
meet the requirements of the permit and the Delaware Regassary-by-the-Department.
lations Governing Solid Waste. {g) An-identification—ef-pessible—greund
3. Closure water-and-surface-water-discharges.
Any person desiring to close a resource recovery ) -Areeyelinganalysis—as-deseribedin-Sec-
facility shall, at least 180 days before the date on which thder4-B-1-a<(5).

facility will stop accepting solid waste, submit the following 5) Aplanforsampling,analysis;